
O
ver 50 years ago, Congress 
passed the Equal Pay Act of 
1963 with the seemingly sim-
ple aim of eliminating wage 
differentials based on sex.1 

In 1966, New York followed suit with its 
own Equal Pay Act.2 Both had serious 
challenges and barriers for plaintiffs 
bringing claims of gender inequity. While 
the gender pay gap narrowed slightly in 
the years immediately following the pas-
sage of these acts, it has since remained 
stagnant. In 2014, the average woman 
only earned 83 percent of the average 
male’s income nationwide.3 New York’s 
pay inequality was only slightly better 
at 87 percent.4 This disparity exists 
even for the highest earning industries. 
Indeed, a recent study found that female 
professionals and executives experience 
greater pay disparity than their middle-
class and blue-collar counterparts.5

Clearly, legislators underestimated 
the problem and the desire of employ-
ers to fix it. Gender discrimination, like 

racial prejudice, runs deep, and whether 
it is because of issues related to family 
responsibility, poor negotiation skills or 
the biased assumption by employers 
that women are not the primary wage 
earners, employers continue to pay 
women less. Unfortunately, the various 
equal pay acts have placed burdens on 

plaintiffs that make it difficult to bring 
claims and succeed in the courtroom. 

One consistent problem has been 
defining a “comparator” to prove the 
wage inequity.  Often in small or mid-
sized workplaces, positions differ slightly, 
peers work in different locations under 
different leadership, or male and female 
colleagues start with a different salary 

which disqualifies them as a comparator. 
Another hurdle of past legislation was 
the failure to call for wage transparency 
and to protect against disclosure from 
retaliation. Often a woman knows she is 
earning less but does not have access to 
information on other employees’ com-
pensation, making it impossible to bring a 
claim against the employer. In the United 
States, what someone earns in the job is 
often more private than what happens 
in the bedroom. 

In 2015, New York joined California in 
passing amendments to state equal pay 
acts that aim to address the legislation’s 
stagnant progress and shortcomings, 
by narrowing the availability of affirma-
tive defenses for the employer and, to a 
degree, beginning to address the wage 
disclosure issue. The aim is to make pay 
discrimination claims easier to litigate, 
to increase punitive damages in order 
to dissuade employers from allowing 
gender pay disparity, and to assist those 
who have already fallen victim to such 
disparity in vindicating their rights. 

Recent Legislative Efforts

As part of the Women’s Equality 
Agenda, New York’s Equal Pay Act was 
amended in 2015 and, effective January 
of this year, the law has been changed 
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to make pursuit of a pay disparity claim 
easier for the litigant. First and foremost, 
an employer’s affirmative defense has 
been winnowed. Previously, employers 
in New York were able to escape liability 
by demonstrating that a pay disparity 
was the result of a “factor other than 
sex,” consistent with the federal cog-
nate; the new law requires a showing 
that the disparity is job-related.6 Further, 
New York employees can now use as 
comparators peers who work for the 
employer at another establishment with-
in the same county—previously women 
claiming pay disparity were forced to 
demonstrate inequality against a col-
league in their own office.7 Addition-
ally, it is now unlawful for employers 
to prohibit discussions, inquiries or dis-
closures relating to pay and compensa-
tion.8 Finally, violation of equal pay laws 
may now amount to treble damages.9

In a similar vein, California has made 
changes to its own equal pay act, known 
as the California Fair Pay Act, the effects 
of which may be felt here in New York. 
Specifically, one of the amendments 
allows employees to use as compara-
tors colleagues working in other states.10 
As such, the rising tide of pay equity 
in California may stretch as far as  
New York. 

Potential Impact

The aim of the recent legislation 
is to make bringing equal pay claims 
easier. Currently, these claims are filed 
far less often and are far less success-
ful than other claims of employment 
discrimination.11 

The first significant change to the 
New York Equal Pay Act, the limitation 
of the affirmative defense, could allow 
these claims to be more successful.12 
One previously accepted defense that 
may now come under higher scrutiny 
under this new standard is the decision 

to pay employees based on salaries from 
previous positions.13 This practice cre-
ates a vicious cycle that only serves to 
perpetuate the gender pay gap wherein 
each employer is able to pay women 
lower wages than their male colleagues 
simply because other employers do the 
same.14 However, under the amended 
New York Equal Pay Act, if a plaintiff 
can demonstrate that the practice has a 
disparate impact based on gender, that 
an alternative practice exists that would 
serve the same business purpose, and 

that the employer has refused to adopt 
the alternative practice, then the affir-
mative defense will fail.15 Assuming this 
practice would have a disparate impact 
based on sex, a plaintiff could argue that 
the failure to pay a female employee the 
higher wage of her male counterpart 
would constitute an alternative practice 
that the employer failed to adopt.

Similarly, a “head of household” ratio-
nale for pay disparity previously could 
have withstood the “factor other than 
sex” test.16 Such a policy would histori-
cally have a negative effect upon women, 
who were traditionally second earners 
in a family. Under the job-relatedness 
standard set forth in New York’s new 
act, the number of mouths an employee 
has to feed would be irrelevant to the 
job requirement and therefore not an 
actionable affirmative defense under 
the act. 

Another change under the amend-
ments is the broadening of the pool of 
comparators by allowing plaintiffs to 
use evidence of colleagues who hold 
the same position, but work in a differ-
ent establishment. The failure to dem-
onstrate an appropriate comparator 
has long been a significant hurdle for 
equal pay claims.17 While the amend-
ed act allows litigants to draw from 
comparators in any of the employer’s 
establishments within the county,18 
the requirement to demonstrate equal 
work—rather than substantial simi-
larities or comparable characteristics 
between the position at issue19—remains 
a significant barrier to litigation. Even 
though the broadening of the compara-
tor pool may seem helpful to litigants 
asserting these claims, it may not make 
a significant difference on the gender 
pay gap itself, which has persisted even 
though pay discrimination claims under 
Title VII do not require any comparator  
evidence.20

More promising again are the efforts 
to make pay more transparent. Like the 
other amendments to the New York 
Equal Pay Act, this will assist litigants 
in pleading pay discrimination claims, 
as data regarding pay has traditionally 
been difficult to obtain outside of the 
discovery process. 

It remains an open question as to 
whether simply banning prohibitions 
on pay discussions will have a signifi-
cant impact on the gap alone. To date, 
at least 10 states have already enacted 
similar laws,21 without any substantial 
reduction in pay inequality but maybe, 
it is too early to see their effect. Protec-
tions against pay disclosures and pay 
inquiries between non-supervisory 
co-workers have been protected as 
concerted activity under Section 7 of 
the National Labor Relations Act for 
nearly 20 years.22 Notwithstanding the 
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illegality of such prohibitions, over 60 
percent of private sector employees 
are barred from discussing wages with 
their colleagues, under workplace poli-
cies.23 Further, where no such policy 
exists, it remains a social norm to avoid 
discussions related to pay.24 

On the federal level, the Equal Employ-
ment Opportunity Commission (EEOC) 
has also proposed changes to its own 
EEO-1 reporting forms that would 
require private employers and federal 
contractors with 100 or more employees 
to set forth “pay bands” and identify the 
employees within those bands based 
on protected characteristics, including 
gender, as well as provide the number 
of hours each employee worked. 

One hopes that this affirmative 
requirement of setting forth pay dispari-
ties will have a more meaningful impact 
on employers as they consider and 
award compensation and may prompt 
adjustments to such decisions accord-
ingly.25 Indeed, the District of Columbia, 
where the majority of workers are fed-
eral employees whose pay data is much 
more transparent, leads the nation with 
the smallest earnings ratio.26

Conclusion

Ultimately, there is no simple truth 
or easy cure to the gender pay gap. 
Women have family responsibilities, 
and the United States has poor child-
care and family leave programs that 
disproportionately affect women. In 
addition, women have not been in the 
work force as long as men and maybe 
they don’t have the same skill or con-
fidence in negotiating compensation. 
However, the new legislation does give a 
woman a fair chance to access informa-
tion about her employer’s salary scale, 
to be able to present a claim without 
her employer shutting her down with 
affirmative defenses, and to allow her 

a true comparator to prove inequitable 
compensation. 

New York has worked hard to pass leg-
islation that could equal the playing field 
for women at work and in doing so has 
given them renewed hope that they can 
earn their appropriate value rather than 
leave the workplace. Let’s hope they do.
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