
H
ave things improved or gotten 
worse for employees in the 
workplace in 2014? All told, it 
is not as bad as the U.S. Supreme 
Court would likely have us 

believe and of course, there are always 
executive orders that empower people to 
continue to strive for change and a better 
life. However, with forced arbitration still 
a reality and a religious exemption clause 
that can set in motion discrimination 
and bigotry in the workplace for years 
to come, employee advocates cannot rest 
on some of the positive achievements in 
the year we leave behind. 

As 2014 comes to a close, employee 
rights have taken some unusual turns. 
Our year began in January with an 
increase in New York’s minimum wage 
(currently $8 and going to $8.75 Dec. 31) 
and the Supreme Court telling employ-
ers they no longer needed to hang post-
ers in corporate kitchens informing 
employees of their workplace rights. 
The 2013-14 Supreme Court term ended 
with the Supreme Court’s explosive deci-
sion in Burwell v. Hobby Lobby Stores, 
where religious beliefs were introduced 
into the private workplace. Still, other 
decisions, agency proposals, statutes 
and President Barack Obama’s most 
recent executive immigration action 
came down this year giving employees 
a glimmer of hope that 2015 might be 

a better year. For better or worse, here 
are some of the highlights.

‘Religious Exemption’

The last Supreme Court decision of 
the 2013-14 term, Burwell v. Hobby Lob-
by Stores,1 prompted a firestorm of con-
troversy particularly among advocates 
for the rights of women and LGBTQ 
employees, engendering plenty of spec-
ulation over the future of the so-called 
religious exemption for employers. In 
Hobby Lobby, the court ruled that the 
employer-required coverage of birth 
control under the Affordable Care Act, 
as applied to closely held corporations, 
violated the Religious Freedom Restora-
tion Act (RFRA). Under RFRA, the govern-
ment must show that it has a compelling 
government interest when its rules bur-
den religious exercise, and must do so by 
the least restrictive means. Writing for a 
five-person majority, Justice Samuel Alito 
held that closely held corporations can 
exercise their owners’ religion; that the 
monetary penalties imposed upon corpo-
rations that did not provide contraceptive 
coverage impose a substantial burden on 
that exercise; and that the contraceptive 
mandate is not the least restrictive means 
available to the government.2 

In the principal dissent, Justice Ruth 
Bader Ginsburg admonished the majority 
for ignoring Supreme Court precedent, 
cautioning that “allowing a religion-based 
exemption to a commercial employer 
would ‘operat[e] to impose the employ-
er’s religious faith on the employees.’”3 
Ginsburg went on to question whether, 
after religious opinions regarding access 
to birth control for women, RFRA could 
now be abused to permit the forms of 
discrimination involved in prior cases 
in which businesses refused to serve 
black patrons; refused to hire an unmar-
ried person living with but not married 
to a person of the opposite sex; and 
refused to provide services for a lesbian 
couple’s commitment ceremony — all 
based upon the religious beliefs of the 
company’s owners.4 

The decision had immediate ramifica-
tions extending well beyond health care. 
Indeed, after the Hobby Lobby ruling, 
major leading LGBTQ advocacy groups 
withdrew their support for the Employ-
ment Non-Discrimination Act, which 
would outlaw discrimination on the basis 
of sexual orientation or gender identity, 
because the current bill’s religious exemp-
tions clause is written so broadly that it 
“could provide religiously affiliated orga-
nizations—including hospitals, nursing 
homes and universities—a blank check 
to engage in workplace discrimination 
against LGBT people.”5  

The decision does far more than raise 
concerns. By carving out a religious 
exemption it imposes an exception to 
civil rights laws that could be detri-
mental to discriminatory protections 
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in the workplace and motivate illegal 
behavior by employers. 

Pregnancy Accommodations

For the first time in 30 years, the Equal 
Employment Opportunity Commission 
(EEOC) issued new guidelines this July 
clarifying which employer practices 
involving pregnant workers and expect-
ant parents trigger the protections of 
Title VII and the amended Americans 
with Disabilities Act (ADA). As discus-
sions got emotional in the Senate and 
in the news debating what was really 
being proposed, government agencies 
and courtrooms have also been busy 
addressing enforcement of existing laws 
addressing those concerns.  

The updated guidelines detail a clearer 
and more robust agency stance toward 
what the EEOC describes as the “persis-
tence of overt pregnancy discrimination, 
as well as the emergence of more subtle 
discriminatory practices.”6 The guidelines 
also provide specific benefits to employ-
ers seeking to implement best practices, 
and EEOC investigators in conducting 
their investigations will be able to rely 
upon the dozens of examples provided.

Among the most significant changes 
in the guidelines are: the prohibition 
against employers requiring pregnant 
workers who are able to do their jobs 
to take leave, under the Pregnancy Dis-
crimination Act (PDA); requirements that 
parental leave be provided to similarly 
situated men and women on the same 
terms; recognition of lactation as a cov-
ered pregnancy-related medical condi-
tion; and the circumstances under which 
employers would provide light duty for 
pregnant workers.7 The latter accommo-
dation is, of course, the issue on appeal in 
Young v. United Parcel Service,8 for which 
the Supreme Court was scheduled to 
hear argument on Dec. 3, 2014.

Also, new protections for pregnant 
workers went into effect in New York 
City this year, adding our municipality 
to others that have recently enacted preg-
nancy accommodation laws. Under the 
2013 New York City Pregnant Workers 
Fairness Act (NYC PWFA),9 employers 
must provide accommodations to their 

employees during pregnancy and post-
birth. Because the accommodations 
requested can be pregnancy-specific, 
the protections are broader than the fed-
eral PDA’s approach, which requires the 
pregnant employee to first prove how the 
employer treats similarly situated (but not 
pregnant) co-workers.

The law, which went into effect on 
Jan. 30, 2014, makes it unlawful for city 
employers to refuse to provide reasonable 
accommodations to pregnant workers or 
workers with a pregnancy-related medi-
cal condition that would enable them to 
perform the “essential requisites” of their 
jobs, unless doing so would create an 
undue hardship for the employer. Under 
this law, pregnancy-specific accommoda-
tions may include a temporary transfer 
to a less physically demanding position, 
water breaks, occasional rest breaks, time 
off for recovery from childbirth, changes 
to the work environment (including avoid-
ing toxins), a modified work schedule, 
help with lifting, and schedule accom-
modations for lactation needs. 

New York City joined another trend this 
year by entitling workers who require sick 
time to care for themselves or their family 
to request such time—and be protected 
from retaliation for requesting it—under 
the New York City Earned Sick Time Act.10 
In 2014, the City Council broadened the 
scope of the law significantly to require 
employers of five or more workers to 
guarantee up to five paid sick days, and 
employers of fewer than five employees 
to guarantee these sick days unpaid (but 
job-protected) to their employees. 

Employers of domestic workers, on 
the other hand, must provide their 
employees with up to five days of paid 
sick leave. While many larger employers 
must comply with similar or overlapping 
obligations under the ADA and Family and 
Medical Leave Act, the Earned Sick Time 

Act is a historic effort to safeguard the 
health and dignity of workers and care-
givers employed in smaller workplaces.

NLRB and Concerted Activity

The right to concerted activity 
(whether by unionized workers or by 
employees acting in concert) is one of 
the core rights of the National Labor 
Relations Act (NLRA). This fall, the 
National Labor Relations Board issued 
a rejoinder to several circuit courts on 
the enforceability of class-action waiv-
ers in arbitration clauses, in Murphy Oil 
USA.11 The board emphasized that it may 
still find employment arbitration agree-
ments barring joint, class, or collective 
claims unenforceable under Section 7 of 
the NLRA protecting employees’ rights 
to concerted activity for mutual benefit, 
including legal actions. It took direct 
aim at the Fifth Circuit’s framework in 
D.R. Horton v. NLRB12 as unsupported 
because, the board reasoned, the right 
to concerted activity is substantive, not 
procedural, and therefore enforceable 
by the board through its processes. 

The board provided several compelling 
reasons why these NLRA rights survive 
the Federal Arbitration Act (FAA). First, 
the Supreme Court in National Licorice 
Co. v. NLRB13 and J.I. Case Co. v. NLRB14 
established that “any individual employ-
ment contract that purports to extin-
guish rights guaranteed by Section 7…
is unlawful.”15 The U.S. Court of Appeals 
for the Fifth Circuit, however, in Horton, 
did not attempt to reconcile these cases, 
but ignored them. Second, a contrary 
congressional command—namely, Sec-
tion 10 of the NLRA—provides that the 
board’s authority “shall not be affected 
by any other means of adjustment…
established by agreement, law, or oth-
erwise”—including arbitration agree-
ments. In addition, the Norris-LaGuardia 
Act (which was enacted seven years after 
the FAA) expressly states that protected 
concerted activities include “aiding any 
person participating or interested in any 
labor dispute who…is prosecuting[] any 
action or suit,” and “any undertaking or 
promise…in conflict with the public pol-
icy declared [in the act] is declared to 
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be contrary to the public policy…[and] 
shall not be enforceable.”16 

It now remains to be seen whether any 
circuit courts will take the board’s view. 
In addition to the Fifth Circuit, the Sec-
ond17 and Eighth Circuit18 Courts have 
held that as a matter of FAA policy, arbi-
tration agreements should be enforced 
by their terms. A circuit split would 
bring the contentious issue of arbitra-
tion clauses back before the Supreme 
Court. No one issue is more compelling 
for employee and consumer rights then 
the eradication of forced arbitration. 

In July, the NLRB signaled that it will also 
take a robust view of employer responsi-
bility, when its general counsel ruled that 
McDonald’s could be held jointly liable for 
labor and wage violations by its thousands 
of franchisees. McDonald’s has already 
stated that it would contest the decision, 
and if appealed to the board, this issue may 
well wind up before the Supreme Court. 
Labor and management attorneys should 
keep a close eye upon this development as 
companies increasingly delegate staffing 
and other vital functions to subcontractors 
and temp agencies.

Dodd-Frank and Retaliation

In June of this year, the U.S. Court of 
Appeals for the Second Circuit decided 
its first case under Section 922 of the 
Dodd-Frank Act—rendering a decision 
on its retaliation provision in favor of 
an employee who reported trading 
fraud activity against his hedge fund 
manager and owner. While this was a 
clear victory for U.S. employees and 
against retaliation more generally, the 
question of who is covered under this 
statute is not quite as encouraging. 

Although four out of the last 14 boun-
ty awards issued by the Securities and 
Exchange Commission went to non-U.S. 
citizens in foreign jurisdictions, includ-
ing the largest bounty of $30 to 35 mil-
lion in September, the Second Circuit 
in Liu Meng-Lin v. Siemens affirmed that 
Section 922 of Dodd-Frank, its retaliation 
provision, does not apply extraterritori-
ally to non-U.S. citizens working abroad 
for foreign corporations even when their 
affiliate German corporation is listed on 

the New York Stock Exchange.19 
While non-U.S. citizens are and will 

continue to be eligible for whistleblower 
bounties, the nexus for retaliation must 
be a U.S. employment relationship, and 
the panel distinguished Liu accordingly. 
Liu Meng-Lin, a Taiwanese citizen and 
compliance officer, had accused Siemens 
China Ltd. of making improper payments 
to Chinese and North Korean officials in 
violation of the Federal Corrupt Practices 
Act—complaints that cost Liu his job. 

Liu did not report his concerns to the 
SEC before his employer’s alleged retalia-
tion, and as a result, the Second Circuit did 
not decide whether his internal reporting 
of the wrongdoing sufficiently triggered 
Dodd-Frank’s protections. Nevertheless, 
the panel in Liu “assume[d] without decid-
ing that internal reporting is sufficient to 
qualify for the statute’s protection.”20

Bold Immigration Order 

After years of frustration over immi-
gration reform or lack thereof, on Nov. 
20, 2014, President Obama announced 
an executive action that will have wide-
spread effects on immigrant low-wage 
and highly skilled workers in the United 
States. Most significantly, the executive 
action expands deportation protection 
for to up to five million undocumented 
immigrants (out of the estimated 11.2 
million in the United States) to include 
the undocumented parents of U.S. citi-
zens and green card holders and pro-
vide them with work authorization. 
Ultimately, those workers who undergo 
background checks and pay taxes may 
receive Social Security and Medicare 
benefits as a result of this action. 

The president had previously, in the 
2012 Deferred Action for Childhood Arriv-
als (DACA) program, suspended deporta-
tion and issued two-year renewable work 
permits for qualified individuals who 
arrived in the United States before their 
16th birthdays; the new program expands 
upon DACA by lifting the age cap (previ-
ously you had to be under age 31) and by 
issuing three-year permits. The executive 
action is a partial yet historic step toward 
promoting family unity and exploitation 
of immigrants in the workplace.

Conclusion

This year, we have seen a flurry of 
employment-related activity in all political 
branches—administrative, (local) legis-
lative, and judicial—and as late as year 
end, even President Obama got on the 
bandwagon to push immigration reform 
despite his lame-duck status. This activity 
will affect millions of American workers 
even at a time when Congress has failed to 
turn its attention to workplace-related leg-
islation. The legal landscape has changed 
in response to impossible-to-ignore work-
place trends, and likely a very different 
workplace for 2015 will emerge.
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In June of this year, the Second 
Circuit decided its first case under 
Section 922 of the Dodd-Frank 
Act—rendering a decision on its 
retaliation provision in favor of an 
employee who reported trading 
fraud activity against his hedge 
fund manager and owner. 


