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Financial industry Regulatory Authority

2007 marked a time of change for FINRA. Among our accomplishments, we
comp!e%ed the NASD-NYSE arbitration program consolidation; deployed the Code
of Arbitration Procedure simplification project; rolled out several major releases
on the MATRICS technology project; completed deployment of a new business
model; moved ahead on major rule initiatives on mo*ﬁons to dismiss, party

representation, discovery guide list revision and expungement; d
own Arbitration Awards Online system (replacing an outside ven

ennanced it atter the consolidation to include NYSE and other awan

o

absor‘bed SRO arbitration systems.

Throughout these changes, our mission in Dispute Resolution has remained

constant: We strive to be the preeminent provider of securities-related dispute
resolution services. We can achieve this goal only when talented and dedicated
arbitrators and mediators aid in the process. Each of you is an integral part of

-

the dispute resolution process at FINRA, and we want to thank you for your

tremendous service this year. We would not be the forum of choice w
your efforts, and we value the commitment and skill you bring to the process.

‘By Laurence 5. Moy, Pearl Zuchlewski, Lindg A. Neilan and Katherine Blostein

Since 1

“he passage of the Sarbanes-Oxley Act of 2002 (SOX), arbitra
employment claims may be faced with a thorny question concerning SOX

rs handling

whistleblower claims: Should a2 SOX claim be litigated in court or arbitrated?

L

Ultimately, the question comes down to whether SOX \A/hésw\!ebiox_/ve;“ claims
constitute “employment discrimination” claims, and are thus exempt from
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continued

arbitration under Rule 13201 of the Code of
Arbitration Procedure for Industry Disputes {Code).
This article explores the arguments presented by
member firms and registered employees and outlines
what arbitration panels have decided.

Arbitrability under the Code

Rule 13200 states that a dispute between a member
and an associated person, arising out of the business
activities of @ member or an associated person, must
be arbitrated, unless it is a statutory employment
discrimination claim as described in Rule 13201. Rule
13201 states, in relevant part:

A claim alleging employment discrimination,

including a sexual harassment claim, in violation
of a statute is not required to be arbitrated under

the Code. Such a claim may be arbitrated only if

the parties have agreed to arbitrate it, either

before or after the dispute arose.

This rule, which was effective prior to the SOX
statute, does not address whether SOX whistleblower
claims constitute employment discrimination claims.”

Who decides when a claim is subject to arbitration—
the courts or the arbitrators? The only court to
address this issue is the Second Circuit Court of
Appeals, which encompasses the federal courts of
MNew York, Connecticut and Vermont. In Alfignce
Bernstein v. Schaffran,’ the Second Circuit in 2006
held that disputes over the arbitrability of a SOX
claim should be decided by FINRA® arbitrators.




Is g SOX Claim a Discrimination Claim?

Aninteresting aspect ofthe debate is the role

ered employees and member
firms. In most emp oymen‘t disputes, employees
prefer to litigate their claims in court before a jury,
while companies prefer arbitration. However, some
member firms prefer to litigate SOX claims in court,
and some registered employees favor arbitration.
Based on the authors’ experiences, this role reversal
may occur because member firms believe that they

£

will fare better in court—arguing technical legal
points concerning the scope of ’s:hr:—t SOX statute.
Veanwhzie employees may believe L§ at they will
are better in arbitration because arbitrators will
onsidemhe equities of their claims and the realities

of the business environment.,

inaneffortt

avoid arbitrating SOX whistleblower
claims, some member firms argue that SOX daims
are employment discrimination claims for purposes
of Rule 13201, To support this argument, member
firms rely on the language of the 5OX statute itself,
which explicitly prohibits discrimination against
employees who Tall within the statute’s whistle-
blower protections.’ They cite the use of the word
“discrimination” throughout the SOX statute and the
Department of Labor regulations ;mpkmemn& its
They also rely on the theory that when the text of a
statute is clear and unambiguous, a court or
arbitrator should not look beyond the statutory
language® In short, member firms argue that use of
nthe text of SOX and in

the term “discrimination”
the SOX regulations is the same type of discrimina-

tion intended to be exempt from arbitration under
Ruie 13201,
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discrimination statutes, such as Title Vit of the Civil

Rights Act of 1964 (Title VII)” or the Age Disc

tow in Employment Act (ADEA), are not readily
st:

distinguishable from the goai of SOX. These statutes
not only protect individuals based on their immutable
characteristics, but also protect individuals from

t .

discrimination bas donth ffondj

advances "ﬁe ?Oﬂ"f‘dial purpose of the anti-discrimi-
m:ﬂtion statutes in the same way as the whistleblower
provisions of SOX. Therefore, SOX \/viﬂsii eblower

claims should not be distinguished from Title Vil or
the ADEA with respect to Rule 13201,

On the other hand, registered employees hoping 1o

ims argue that SOX whistleblower
claims do not fall within Ru %e 13201, In support of
this argy

=

ument, they rel y on rule’s origin as well as
nta

FINRA's recent commentary on meicooeoftr y l\,

In 1998, the Securities and Excha g ommission
{SEC) aporoved Rule 132015 The
contemplated that the rule shcuid be very narrowly

approval order

+

construed.” It limited Rule 13201 to employment

discrimination cases involving civil rights violations
where employees ¢ ’emed that they were discrimin-
ted against because of immutable characteristics.
e SEC stated that the focus of Rule 13201 related
s based “on federal anti-discrimination
legislation, not on common law claims or other
ederal law.™ The SEC further stated that the rule
did not apply to claims “created solely byjud%cia%
precedents or to other causes of action under state
ot federal law,”" and that "claims alleging ‘wrongful
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We are pleased to welcome Erroll Angara, Manager of
National Recruitment for the Department of Neutral
Management. Ms. Angara joined FINRAS Midwest
Regional Office in January 2003 and Iserved as a case

administrator. Prior to joining FINRA, she served as an
account manager in the business development group
al recruitment and consulting company in

of a les

Chicago, where she worked with corporations and

aw firms around the country to help identify staffing
ds. She also has 10 years of litigation experience
as a paralegal with law firms in Chicago and holds

n.)

nee

bachelor’s degrees in political science and philosophy.

Ms. Angara’s responsibilities include recruiting

o

arbitrators nationwide and developing new strategies

and systems to facilitate arbitrator recruitment.
know someone interested in serving as an arbitrator
or mediator, please have him or her contact Ms.

Angara at (212) 858-4106 or Erroll Angara@finra.org.

If you

NOTE: Participants must successfully complete the
online portion of Basic Arbitrator Training before
attending an onsite training program. Please visit

twwwfinra.org for

L

the Arbitrator Wammg page al
more information about the online training. FINRA
generally requires a minimum of nine attendees to

conduct an onsite session.

-person

/ i%, 2008

March 12, 2008

If you are interested in attending a Basic Arbitrator
Training program f'.'w any of these cities, please contact

Cicely Moise gt (212) 858-3963 or
Cicely.Moise@finra.org,




On October 31, 2007, the Midwest Regional office
hosted a focus group with arbitrators and party
representatives to discuss FINRA Dispute Resolution’s
transition to the new business process. Regional
Director Scott Carfello and Executive Vice President
and Director of Arbitration George Friedman hosted
iﬁhe evemt Participants in the focus group provided
positive seewacx on the new business process,

During the next three months, the Midwest Regional
Office will conduct the following in-person Basic
Arbitrator Training programs:

March 26, 2008

-

If you are interested in attending a Basic Arbitrator
Training program in any of these cities, please contact

Deborah Woods at (312} 889-4431 or

DeborahWoods@finra.org.

On September 19, 2007, the California State Bar

:

issued a notice to FINRA stating that individuals

licensed to practice law in California must be on
active status with the California State Bar in order to
serve as arbitrators or mediators in California cases.
In accordance with the notice, FINRA notified t
arbitrators and mediators who might be aw“ertoci by
this new policy. FINRA's October 4 letter advised all
arbitrators and mediators who serve in California
hearing locations of this rule. Arbitrators or mediators
who are California-licensed attorneys on inactive
status should notify the West Regional Office.

During the next three months, the West Regional
Office will conduct the fofiowmg in-person Basic
Arbitrator Training programs

February 12, 2008

March 11, 2008

March 27, 2008

If you are interested in attending a Basic Arbitrator

Training program in any of these cities, please contact
David Newson at (213) 613-2693 or
David Newson@finra.org,
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Arbitration, FINRA Dispute Resolution
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Jean | Feeney
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Vice President and Director of
Operations

Richard W. Berry
Vice President and Director of Case
Administration

Barbara L. Brady
Vice President and Director of
Neutral Management

Elizabeth R. Clancy
Vice President and Regional Director
Northeast Region

Judith Hale Norris
Vice President and Regional Director
West Region

Rose 5chindler
Vice President and Regional Director
Southeast Region

lames Schroder
Associate Vice President
MATRICS DR Business

Shari Sturm
Associate Vice President and Director
of Constituent Relations

Scott Carfello
Regional Director and Associate
Vice President, Midwest Region

lisook Lee

Associate Director of Neutral
Management and Editor of
The Neutral Corner

Mediation
Northeast Region
Office of Chief

Julie Crotty
Nicole Haynes

Mignon Mclemore

Counsel
Nene Ndem Southeast Region
Rina Spiewak West Region
Shari Sturm Case

Administration

Patrick Walsh Midwest Region

Northeast Region

One Liberty Plaza

165 Broadway, 27th Floor
New York, NY 10006
Phone: (212) 858-4200
Fax:  (301)527-4873

West Region

300 S. Grand Avenue
Suite 900

Los Angeles, CA 50071
Phone: (213) 613-2680
Fax:  (213)613-2677

Southeast Region

Boca Center Tower 1
5200 Town Center Circle
Suite 200

Boca Raton, FL 33486
Phone: (561) 416-0277
Fax: (301)527—4868

Midwest Region
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Suite 2600

Chicago, IL 60603
Phone: (312)899-4440
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