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QUESTIONS PRESENTED 

1.  Does the longstanding interpretive canon that veterans’ rights statutes 

must be liberally construed for the benefit of veterans apply to an entire statute, or 

is it limited to interpreting veterans’ substantive rights under such a statute? 

2.  Does the anti-waiver provision of the Uniformed Services Employment 

and Reemployment Rights Act—that voids “any” “agreement” “that reduces, limits, 

or eliminates in any manner any right or benefit provided by [USERRA],”                            

38 U.S.C. § 4302(b)—protect procedural rights from waiver, including the right to 

file a federal court action under USERRA § 4323? 
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PETITION FOR A WRIT OF CERTIORARI 

 Petitioner Lieutenant Kevin Ziober (“Ziober”) respectfully petitions for a writ 

of certiorari to review the judgment of the United States Court of Appeals for the 

Ninth Circuit. 

OPINIONS BELOW 

  The district court’s decision and order (Pet. App. 23a-33a) is not reported.  

The Ninth Circuit’s opinion and order (Pet. App. 1a-18a) are reported at 839 F.3d 

814 (9th Cir. 2016).   

JURISDICTION 

    The Ninth Circuit entered judgment on October 14, 2016.  Pet. App. 1a.                    

A timely petition for rehearing was denied on December 1, 2016.  Id. at 19a-20a.  On 

February 22, 2017, this Court granted Ziober’s request for an extension to file a 

petition for a writ of certiorari from March 1, 2017, to March 31, 2017.  Id. at 21a.  

This Court’s jurisdiction rests on 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 

   Section 4323(a)(3)(A) and (b)(3) of the Uniformed Services Employment and 

Reemployment Rights Act (“USERRA”), codified at 38 U.S.C. § 4323(a)(3)(A) and 

(b)(3), provides: 

A person may commence an action for relief with respect to a 
complaint against . . . a private employer if the person . . . has 
chosen not to apply to the Secretary for assistance under section 
4322(a) of this title. . . . In the case of an action against a private 
employer by a person, the district courts of the United States 
shall have jurisdiction of the action. 
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Section 4302(b) of USERRA, codified at 38 U.S.C. § 4302(b), provides: 

This chapter supersedes any State law (including any local law 
or ordinance), contract, agreement, policy, plan, practice, or 
other matter that reduces, limits, or eliminates in any manner 
any right or benefit provided by this chapter, including the 
establishment of additional prerequisites to the exercise of any 
such right or the receipt of any such benefit. 

INTRODUCTION 

Since World War II, the United States Armed Forces have relied upon 

millions of reservists, who know that at any moment they can be deployed halfway 

around the world and risk their lives for our country.  While the American people 

often salute their service, many fail to appreciate that reservists put their civilian 

careers and employment on hold and at risk each time they answer the call to duty. 

Yet Congress has long sought to protect servicemembers from just those 

risks. For over 70 years, Congress has given reservists important substantive rights 

that make it possible for them to serve their civilian employers and their country—

like the right to be reemployed after serving in the military, and the right to be free 

of discrimination based on military service or status.  To make these substantive 

rights meaningful, Congress has enacted special procedural rights—like the right to 

file a federal action wherever the employer has a place of business and without 

filing an administrative charge, a bar on applying any statute of limitations, and a 

ban on charging fees or costs to servicemembers.  In 1994, Congress recodified these 

longstanding protections by enacting the Uniformed Services Employment and 

Reemployment Rights Act (“USERRA”), Pub. L. No. 103-353, 108 Stat. 3149 (1994).  
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This Court, too, has reinforced these robust protections.  In landmark 

decisions, this Court has made the federal reemployment rights law a powerful force 

by announcing two guiding principles for construing it. First, in Fishgold v. Sullivan 

Drydock & Repair Corp., 328 U.S. 275 (1946), this Court declared that like other 

veterans’ rights laws, the federal reemployment rights law must “be liberally 

construed for the benefit of those who left private life to serve their country in its 

hour of great need.” Id. at 285.  Second, in Fishgold and McKinney v. Missouri-Kan.-

Tex. R.R. Co., 357 U.S. 265 (1958), this Court held that private agreements cannot 

waive veterans’ rights under the reemployment rights law, whether the rights are 

substantive like the right to reemployment, Fishgold, 328 U.S. at 285, or procedural 

like the right to file a federal court action.  McKinney, 357 U.S. at 268-70.   

For over a half century, these principles have been the guiding beacon for 

how courts interpret the reemployment rights law.  In fact, these principles are so 

important that when Congress recodified the law as USERRA, it explicitly stated 

that the Fishgold canon of liberal construction will continue to apply to the entire 

Act, it enacted a broad anti-waiver section voiding “any” “agreement” that “reduces, 

limits, or eliminates in any manner any right or benefit provided by [USERRA],” 38 

U.S.C. § 4302(b), and it described how procedural rights cannot be waived. 

But the Ninth Circuit rejected these established principles, holding that      

(1) veterans’ rights statutes need not be interpreted for the benefit of veterans on 

procedural issues, contravening the decisions of this Court and other circuits that 

hold the Fishgold canon applies to the entire statute, and (2) contracts can waive 
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veterans’ procedural enforcement rights under USERRA, deepening an existing 

circuit split over whether USERRA protects veterans against waiving their 

procedural rights.  The result: in the Ninth Circuit, USERRA has been transformed 

from a topflight statute for citizen-soldiers into a paper tiger.     

Allowing the Ninth Circuit’s decision to stand will harm tens of millions of 

veterans by upsetting the settled interpretive rules that apply to dozens of federal 

veterans’ rights statutes. The Ninth Circuit’s decision also ushers in intolerable 

disuniformity.  USERRA is a federal law that protects men and women who serve in 

the military globally.  If the Ninth Circuit’s decision is allowed to stand, members of 

the same guard or reserve unit who serve side by side in harm’s way will have 

completely different rights, depending on the circuit their employers operate in or 

whether they work for federal or private sector employers.   

The Court should grant the petition.  

STATEMENT 

1.  On Lieutenant Ziober’s last day of work before a one-year deployment to 

Afghanistan, his employer, BLB Resources, Inc. (“BLB”) held a midday office party 

to honor his service.  Dozens of colleagues surprised Ziober with a cake, balloons, 

cards, and decorations.  Pet. App. 39a.  One month earlier, Ziober had told BLB he 

wanted to return to his job as a manager after his deployment.  Id. at 38a-39a.  

Giving such notice was not just the right thing to do, but was also required by 

USERRA for Ziober to be reemployed by BLB after his deployment.    

A few hours after the office party had ended, Ziober was summoned into 

BLB’s human resources office and summarily fired.  Id. at 39a.  BLB’s management 
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claimed it decided to fire Ziober since it did not know how long BLB’s contract with 

a federal agency would continue.  But Ziober was the only employee fired for this 

reason—just minutes before his deployment began.  Without a civilian job to return 

to, Ziober deployed to Afghanistan for over a year.  Id. at 39a-40a. 

2.  When he returned home in April 2014, Ziober filed a USERRA action in 

the Central District of California, alleging that BLB terminated him due to his 

military service in violation of USERRA § 4311, failed to reemploy him in violation 

of USERRA § 4312, and refused to restore the rights and benefits associated with 

his job in violation of USERRA § 4316.  Pet. App. 40a-43a.  

BLB immediately moved to compel arbitration, invoking an arbitration 

agreement that Ziober was forced to sign to keep his job six months after he was 

hired.  The agreement required Ziober to arbitrate “any controversy, claim or 

dispute between [Ziober] and the Company . . . relating to or arising out of [Ziober’s] 

employment or the cessation of that employment,” though it did not mention 

USERRA.  Id. at 49a-50a.  The agreement eliminated not only his right to file a 

USERRA action in federal court under USERRA § 4323, but also his right to decide 

where to file suit.  Although USERRA allows an action to be filed in “any district in 

which [BLB] maintains a place of business,” 38 U.S.C. § 4323(c)(2), the contract 

required Ziober to arbitrate his claim in a single county.  Pet. App. 49a.  

Ziober opposed the motion to compel, arguing that the contract was 

unenforceable because USERRA’s anti-waiver provision, 38 U.S.C. § 4302(b), voids 

any agreement that eliminates any of his USERRA rights and the contract 



6 

eliminated his right “to commence an action for relief” in a federal district court.  38 

U.S.C. § 4323(a)(3), (b)(1); see also id. § 4327(a)(1)(B)(i); Pet. App. 23a. 

3.  The district court granted the motion to compel arbitration, holding that 

USERRA § 4302(b) only protects substantive rights from waiver, not procedural 

rights.  Pet. App. 31a-32a.  In reaching this conclusion, the district court followed a 

Fifth Circuit decision that conflated the term “any right or benefit” in § 4302(b) with 

another term in USERRA that defines the substantive “rights and benefits” 

servicemembers receive when they are reemployed, 38 U.S.C. § 4303(2).  Pet. App. 

31a (quoting Garrett v. Circuit City Stores, Inc., 449 F.3d 672, 677 (5th Cir. 2006)). 

4.  The Ninth Circuit affirmed.  It held that Ziober must arbitrate his 

USERRA claims because § 4302(b) does not demonstrate the specific intent of 

Congress to prohibit forced arbitration, at least for non-union employees like Ziober.  

Pet. App. 1a-15a.  But in reaching this conclusion, the court sidestepped the 

threshold question of whether § 4302(b) protects any procedural rights from waiver.  

The Court’s reasons were simple.  In its view, § 4302(b) does not ban forced 

arbitration of USERRA disputes—at least for non-union employees—as it does not 

refer to the word “arbitration” by name.  Id. at 10a-11a.  At the same time, the court 

suggested Congress may have intended § 4302(b) to protect the procedural rights of 

union employees who are required to grieve or arbitrate their USERRA claims. Ibid.    

In rejecting Ziober’s textual arguments, the court refused to apply the canon 

that veterans’ rights statutes are “‘to be liberally construed for the benefit of those 

who left private life to serve their country in its hour of great need.’”  Id.  at 11a-12a 
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(quoting Fishgold, 328 U.S. at 285).  In an unprecedented move, the Ninth Circuit 

announced a new rule that the Fishgold canon is only intended to apply to the 

“substantive rights and protections provided by a [veterans’ rights] statute.”  Ibid.    

The Ninth Circuit also disregarded USERRA’s legislative history.  Despite 

Congress’ explicit statements that USERRA § 4302(b) “would reaffirm that 

additional resort to mechanisms such as . . . arbitration . . . is not required,” and 

“even if a person protected under [USERRA] resorts to arbitration, any arbitration 

decision shall not be binding as a matter of law,” H.R. Rep. No. 103-65, at 20 (1993), 

as reprinted in 1994 U.S.C.C.A.N. 2449, 2453 (“House Report”), the court believed 

that Congress was only concerned with union contracts that require employees to 

grieve or arbitrate their claims.  Pet. App. 12a-14a.   

5.  Judge Watford concurred.  He “doubt[ed]” whether the majority was 

“reaching the right result,” given the “strong argument” that Congress intended to 

protect procedural rights from waiver.  Id. at 15a-18a.  As Judge Watford explained, 

§ 4302(b) “renders unenforceable any contract or agreement that ‘reduces, limits, or 

eliminates in any manner any right . . . provided by this chapter’”—including a 

“right to litigate those claims in court.” Id. at 16a (quoting 38 U.S.C. § 4302(b)).  

Next, he noted that “Section 4323 authorizes servicemembers to ‘commence an 

action for relief’ against a private employer . . . [in federal] district courts.’”  Ibid. 

(quoting 38 U.S.C. §§ 4323(a)(3), (b)(3)).  And, as he observed, since BLB’s 

arbitration agreement “certainly ‘limits’—and for all practical purposes 
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‘eliminates’—[Ziober’s] right to litigate those claims in court,” the agreement seems 

to violate § 4302(b). Ibid. (quoting 38 U.S.C. § 4302(b)).   

Judge Watford also rejected the majority’s effort to treat USERRA like other 

generic federal employment laws.  In his view, USERRA is different, not least 

because of “a long line of authority holding that legislation benefitting 

servicemembers is to be liberally construed in their favor.” Id. at 17a (citing 

Henderson ex rel. Henderson v. Shinseki, 562 U.S. 428, 441 (2011), and Fishgold, 

328 U.S. at 285).  He also noted that in a 2005 final rule, the Department of Labor 

had agreed with Ziober that USERRA includes “‘a prohibition against the waiver in 

an arbitration agreement of an employee’s right to bring a USERRA suit in Federal 

court.’” Id. (quoting 70 Fed. Reg. 75246, 75257 (Dec. 19, 2005)).  

6.  On December 1, 2016, the Ninth Circuit denied Ziober’s timely petition for 

rehearing.  Id. at 19a-20a.  This petition followed.  

REASONS FOR GRANTING THE PETITION 

I. THE DECISION BELOW CONFLICTS WITH THE DECISIONS OF THIS 
COURT AND THOSE OF THE OTHER CIRCUITS.  

A. The Ninth Circuit’s decision contradicts the settled rule that USERRA 
and other veterans’ rights laws must be construed liberally for the 
benefit of veterans. 

Since the 1940s, the federal reemployment law has “provide[d] the 

mechanism for manning the Armed Forces of the United States.” Alabama Power 

Co. v. Davis, 431 U.S. 581, 583 (1977).  When Congress enacted USERRA, the most 

recent version of the federal reemployment rights law, it expressly recognized the 

Act’s “purpose[]” is “to encourage noncareer service in the uniformed services by 
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eliminating or minimizing the disadvantages to civilian careers and employment 

which can result from such service.”  38 U.S.C. § 4301(a).   

USERRA achieves this goal by guaranteeing servicemembers a right to take 

military leave from their civilian jobs, to be promptly reemployed after military 

service, and to be free of discrimination based on military status or service.  Id. §§ 

4311, 4312, 4313, 4316.  To make these substantive rights meaningful, USERRA 

provides exceptionally powerful procedural enforcement rights, including a right to 

file suit in any district court where an employer maintains a place business without 

filing an administrative charge, a bar on applying any statute of limitations, and a 

bar on charging fees or costs to a servicemember.  Id. §§ 4323(c)(2), (h)(1), 4327(b). 

When interpreting the federal reemployment rights law, this Court has 

followed two guiding principles.  First, like all veterans’ rights laws, USERRA must 

be “‘liberally construed for the benefit of those who left private life to serve their 

country in its hour of great need’”—the Fishgold canon.  Alabama Power, 431 U.S. 

at 584 (quoting Fishgold, 328 U.S. at 285); see also Boone v. Lightner, 319 U.S. 561, 

575 (1943) (“The Soldiers’ and Sailors’ Civil Relief Act is always to be liberally 

construed to protect those who have been obliged to drop their own affairs to take 

up the burdens of the nation.”).  Second, contracts cannot “cut down” 

servicemembers’ substantive or procedural rights.  Fishgold, 328 U.S. at 285 

(stating that contracts cannot limit servicemembers’ substantive reemployment 

rights); McKinney, 357 U.S. at 268-70 (refusing to enforce a contract that required a 

veteran to grieve or arbitrate his reemployment rights).  
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On many occasions in construing the federal reemployment rights law, this 

Court has applied the Fishgold “canon that provisions for benefits to members of the 

Armed Services are to be construed in the beneficiaries’ favor.” King v. St. Vincent’s 

Hosp., 502 U.S. 215, 220 n.9 (1991); see also, e.g., Coffy v. Republic Steel Corp., 447 

U.S. 191, 194 (1980); Alabama Power, 431 U.S. at 584. In fact, the Fishgold canon is 

so integral to the federal reemployment rights law that this Court announced that 

this “guiding principle” of construction “govern[s] all subsequent interpretations of 

the re-employment rights of veterans.”  Alabama Power, 431 U.S. at 584.  

This framework for construing the reemployment rights law has been the 

settled approach for seven decades.  With this framework in mind, Congress took 

great care to ensure that the Fishgold canon would remain a beacon guiding courts 

in interpreting USERRA.  In fact, when Congress enacted USERRA “to improve 

reemployment rights and benefits of veterans,” 108 Stat. at 3149, it expressly stated 

the “basic principle established by the Supreme Court that the Act is to be ‘liberally 

construed’” “remains in full force and effect in interpreting [USERRA].”  House 

Report at 19 (quoting Fishgold, 328 U.S. at 285, and citing Alabama Power, 431 

U.S. at 584); accord S. Rep. No. 103-158, at 40 (1993) (“Senate Report”) (same).   

In the decision below, the Ninth Circuit departed from this settled approach.  

It refused to apply the Fishgold canon in interpreting USERRA’s anti-waiver 

provision, because the court believed that the canon ought to be limited to 

interpreting substantive rights, not procedural ones.  Pet. App. 11a.  The rationale 

the court offered was that even if arbitration is required, it will “not require a party 
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to give up any ‘substantive rights afforded by the statute.’” Ibid. (quoting Mitsubishi 

Motors Corp. v. Soler Chrysler–Plymouth, Inc., 473 U.S. 614, 628 (1985)). 

This holding contradicts the decisions of this Court—including Henderson, 

which applied the Fishgold canon to a procedural and jurisdictional issue, 

Henderson, 562 U.S. at 431, 441—as well as the decisions of other circuits. 

It is settled law that the Fishgold canon applies to an entire veterans’ rights 

statute. As this Court instructed in Fishgold, this canon requires that each 

provision of the entire law be given the most liberal construction possible.  328 U.S. 

at 285.  Thus, courts “construe the separate provisions of the Act as parts of an 

organic whole and give each as liberal a construction for the benefit of the veteran 

as a harmonious interplay of the separate provisions permits.”  Ibid. (emphasis 

added).  Consistent with this instruction, this Court has never limited the Fishgold 

canon to substantive issues or rights in a veterans’ rights statute.  To the contrary, 

this Court has explicitly applied the Fishgold canon in interpreting the procedural 

rights available to veterans under federal law.  Henderson, 562 U.S. at 441.   

In Henderson, this Court unanimously held that a 120-day statutory deadline 

to file a notice of appeal with the U.S. Court of Appeals for Veterans Claims over 

the denial of federal benefits was not jurisdictional.  Id. at 431.  In so holding, this 

Court emphasized that “[p]articularly in light [of] this [Fishgold] canon” the law 

was not “intended to carry the harsh consequences that accompany the 

jurisdictional tag.”  Id. at 441.  Thus, Henderson applied the Fishgold canon to a 

procedural and jurisdictional issue that had nothing to do with substantive rights.  
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The Ninth Circuit’s rule contravenes Henderson by holding that the Fishgold 

canon is only intended to apply to the “substantive rights and protections provided 

by a [veterans’ rights] statute,” not procedural or jurisdictional ones.  Pet. App. 11a.   

The Ninth Circuit’s rule also conflicts with other federal circuits, which until 

now have faithfully applied Fishgold to procedural or jurisdictional issues when 

interpreting USERRA and other veterans’ rights statutes.  See, e.g., Kirkendall v. 

Dep’t of Army, 479 F.3d 830, 843–44 (Fed. Cir. 2007) (en banc); Feore v. North 

Shore Bus Co., 161 F.2d 552, 553–54 (2d Cir. 1947).   

The Federal Circuit’s decision in Kirkendall is instructive and contrary to the 

Ninth Circuit’s approach.  There, the Federal Circuit applied the Fishgold canon to 

separate procedural issues under USERRA and the Veterans Employment 

Opportunities Act of 1998 (“VEOA”), another federal law designed as “an expression 

of gratitude by the federal government to the men and women who have risked 

their lives in defense of the United States.”  Kirkendall, 479 F.3d at 841, 843-46. 

   First, in holding that equitable tolling applies to the VEOA’s time limit on 

filing a claim, the court explained that “the canon that veterans’ benefits statutes 

should be construed in the veteran’s favor [] compels” this result.  Id. at 843 (citing 

King, 502 U.S. at 220 n.9, and Alabama Power, 431 U.S. at 584 (quoting Fishgold, 

328 U.S. at 285)).  Second, in holding that the Merit Systems Protection Board 

(“MSPB”) must hold a hearing in every USERRA case filed by a federal worker, the 

Federal Circuit explained that if “more than one interpretation” of USERRA were 
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“fairly permitted,” King, Alabama Power, and Fishgold “would demand that [the 

court] find in [the veteran’s] favor.” Id. at 845-46.  

B. By holding that contracts can waive veterans’ procedural right to file a 
USERRA action in federal court, the Ninth Circuit’s decision deepens a 
circuit split on the scope of USERRA’s anti-waiver protections. 

Since 2005, four circuits have addressed the scope of the rights protected by 

USERRA’s anti-waiver provision, 38 U.S.C § 4302(b), primarily in disputes over 

whether servicemembers can waive their right to file a USERRA action in court or 

with the MSPB.  These circuits have reached conflicting conclusions over whether 

all or some procedural rights are protected against waiver, and what types of 

workers are protected from waiving their USERRA rights.  That split is intolerable. 

 The statutory provision at the heart of this circuit split is nearly 25 years old.  

In 1994, Congress enacted USERRA “to improve reemployment rights and benefits 

of veterans” and servicemembers, 108 Stat. at 3149, and for the first time created 

an express statutory provision to bar the waiver of all statutory rights under 

USERRA.  38 U.S.C. § 4302(b).  In that anti-waiver section, Congress stated broadly 

that USERRA voids “any” “contract” or “agreement” “that reduces, limits, or 

eliminates in any manner any right or benefit provided by [USERRA], including the 

establishment of additional prerequisites to the exercise of any such right[.]” Ibid.  

To make it even clearer that Congress was protecting procedural rights from 

waiver, including the right to file a federal court action, Congress described how                

USERRA § 4302(b) would “reaffirm that additional resort to mechanisms such as . . 

. arbitration” cannot be “required,” and “even if a person protected under [USERRA] 
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resorts to arbitration, any arbitration decision shall not be binding as a matter of 

law.”  House Report at 20 (citing McKinney, 357 U.S. at 270, inter alia). 

A circuit split has emerged over whether USERRA § 4302(b) bars the waiver 

of procedural rights via private contracts or agreements, and what, if any, limits 

there are to the waiver of procedural rights.   

The Federal Circuit—the only appellate court that reviews federal employees’ 

USERRA cases, 38 U.S.C. § 4324(d)—has held that § 4302(b) protects procedural 

rights from waiver, and invalidated a contract that required a servicemember to 

grieve or arbitrate his USERRA claim, rather than file an action with the MSPB.  

Russell v. MSPB, 324 F. App’x 872, 874-75 (Fed. Cir. 2008) (per curiam).  As the 

Federal Circuit explained, such a waiver of procedural rights “clearly fall[s] within 

the meaning of a ‘contract, agreement . . . or other matter’ that cannot ‘reduce, limit, 

or eliminate’ a petitioner’s right to bring a USERRA reemployment claim[.]” Id. at 

875 (quoting 38 U.S.C. § 4302(b)). It further held that “USERRA’s legislative history 

also confirms this result.” Ibid. (citing House Report at 20 (“Moreover, [section 

4302(b)] would reaffirm that additional resort to mechanisms such as grievance 

procedures or arbitration or similar administrative appeals is not required.”)).    

The Fifth Circuit reached the opposite conclusion.  It held that § 4302(b)’s 

ban on the waiver of “any right or benefit provided by [USERRA]” only protects the 

substantive “rights of soldiers and reservists to reemployment, to leave of absence, 

to protection against discrimination and to health and pension plan benefits,” and 

does not extend to procedural rights like the right to “a particular forum for dispute 
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resolution.”  Garrett, 449 F.3d at 677-78.  Thus, the Fifth Circuit reversed a district 

court’s holding that a servicemember could not be forced to arbitrate his USERRA 

claim instead of filing a federal court action.  Ibid.  The Fifth Circuit relied heavily 

on its reasoning that § 4302(b) does not mention arbitration by name and the 

similarity of the term “any right or benefit” in § 4302(b) to a different term of art—

“rights and benefits” in USERRA § 4303(2)—that exclusively describes substantive 

rights that must be provided to a person who returns from military duty.  Ibid.  

The Sixth Circuit agreed.  In Landis v. Pinnacle Eye Care, LLC, 537 F.3d 559 

(6th Cir. 2008), the Sixth Circuit concurred with the Fifth Circuit’s analysis in 

Garrett, affirming an order compelling arbitration.  Id. at 561-63; see Wysocki v. 

International Bus. Mach. Corp., 607 F.3d 1102, 1107 (6th Cir. 2010) (“Landis based 

its reasoning on Garrett, which discussed the definition of rights and benefits 

provided in § 4303(2), as it applies to § 4302(b), and recognized the distinction 

between procedural and substantive rights”) (citations omitted).  But in a later 

decision, the Sixth Circuit clarified that § 4302(b) would void “[a]n agreement that 

eliminates all of a veteran’s procedural rights,” as it “eliminates, for all practical 

purposes, all of the veteran’s substantive rights.”  Wysocki, 607 F.3d at 1107. 

In the decision below, the Ninth Circuit focused on a narrower question than 

the Fifth or Sixth Circuits did.  Rather than addressing whether § 4302(b) protects 

procedural rights generally, the Ninth Circuit instead focused on whether § 4302(b) 

bans forced arbitration and the lack of an explicit reference to arbitration.  Pet. App. 

7a-11a.  Adding another layer of complexity to the extant circuit split, the court held    
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§ 4302(b) does not protect non-union employees like Lieutenant Ziober from waiving 

their right to file a federal court action, but Congress may have intended to protect 

union employees from waiving the very same procedural right.  Id. at 10a-11a, 14a. 

The upshot: the circuits are deeply split over the scope of procedural rights 

that are non-waivable under USERRA, including whether all or some rights are 

waivable and which types of veterans can waive them.  The result is intolerable.  

Men and women who serve in the same reserve unit may have completely different 

protections from the waiver of some or all of their procedural rights under 

USERRA.  The Court should step in now to resolve this confusion. 

II. THE NINTH CIRCUIT’S HOLDINGS THAT THE FISHGOLD CANON IS 
LIMITED TO INTERPRETING SUBSTANTIVE RIGHTS AND THAT 
USERRA DOES NOT PROTECT PROCEDURAL RIGHTS AGAINST 
WAIVER ARE WRONG. 

A. The Fishgold canon applies to the entire Act, not just                        
substantive rights. 

The Ninth Circuit held that the Fishgold canon applies only to substantive 

rights of veterans under federal law, and cannot be applied to procedural or 

jurisdictional issues.  Pet. App. 11a.  That is wrong.  As Fishgold explained, this 

canon governs each “provision[] of the Act.”  328 U.S. at 285.  And in Alabama 

Power, this Court reiterated that the Fishgold canon applies to “all subsequent 

interpretations” of veterans’ reemployment rights. Alabama Power, 431 U.S. at 584.  

Removing any doubt that all statutory provisions receive the benefit of Fishgold, in 

Henderson this Court applied the Fishgold canon to a non-substantive issue over 

whether a statutory deadline was jurisdictional.  Henderson, 562 U.S. at 431, 441.  
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The Ninth Circuit offered one main justification for its conclusion: that 

arbitration agreements “do not require a party to give up any ‘substantive rights 

afforded by the statute.’” Pet. App. 11a (quoting Mitsubishi, 473 U.S. at 628). But 

that misses the point.  The Fishgold canon is a basic rule of statutory interpretation 

that courts resolve statutory ambiguity in favor of veterans for “all” 

“interpretations” of the federal reemployment rights law and similar veterans’ 

rights laws.  Alabama Power, 431 U.S. at 584; see Brown v. Gardner, 513 U.S. 115, 

118 (1994); King, 502 U.S. at 220 n.9 (referring to the Fishgold canon as a basic 

interpretive principle about which this court “presume[s] congressional 

understanding”).  It gives veterans the benefit of any plausible interpretation of a 

veterans’ rights statute, regardless of whether the relevant statutory provision is 

procedural, Henderson, 562 U.S. at 431, or substantive. King, 502 U.S. at 220 n.9.   

And, were there any doubt, Congress has itself made this clear.  In enacting 

USERRA, Congress stated that “the Act is to be ‘liberally construed,’” House Report 

at 19 (emphasis added); accord Senate Report at 40, as opposed to some subset of 

the Act’s provisions.  Thus, just as Fishgold has required since 1946, Congress too 

has mandated that the Fishgold canon be applied to all provisions of USERRA. 

Finally, the importance of the Fishgold canon cannot be overstated.  It is the 

most critical principle for veterans to obtain justice in our civil justice system,  

a potent force for veterans to secure the benefits they have earned.  It is not merely 

a tiebreaker between two equally credible arguments—the canon mandates that 

veterans receive the benefit of any plausible reading of a statute, as any 
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“interpretive doubt is to be resolved in the veteran’s favor.”  Brown, 513 U.S. at 118 

(citing King, 502 U.S. at 220 n.9 (stating the Court would apply the canon to 

“ultimately read the provision in [the veteran’s] favor” even if the balance of the 

statutory arguments weighed against the veteran)); Sursely v. Peake, 551 F.3d 

1351, 1357 (Fed. Cir. 2009) (stating that under Brown, 513 U.S. at 118, the 

veteran’s view can be rejected only if the “statutory language” is “unambiguous[]”).  

B. USERRA § 4302(b) protects both procedural and substantive rights 
from waiver, including the right to commence an action in                       
federal court.  

The Ninth Circuit erred in holding that § 4302(b) does not protect Ziober from 

waiving his procedural right to file a federal court action under USERRA.  Section 

4302(b)’s plain language and legislative history demonstrate that it bars the waiver 

of all procedural rights, including the procedural right to file a federal court action.   

The Ninth Circuit did not dispute that USERRA grants procedural rights to 

servicemembers.  Pet. App. 8a (stating under USERRA “an individual may directly 

pursue a civil action in federal court,” and exercise other procedural rights).  Indeed, 

USERRA expressly refers to “the right of a person—to commence an action [in 

federal court] under section 4323,” 38 U.S.C. § 4327(a)(1)(B)(i), and provides for a 

range of procedural rights.1  Nor did the Ninth Circuit dispute that arbitration 

agreements—including the one Ziober signed—“eliminate” or “limit” the procedural 

                                                           
1 USERRA grants servicemembers the procedural right to file a USERRA action in 
federal court, 38 U.S.C. §§ 4323(a)(3), (b)(1); a right to file suit in any district where 
the employer “maintains a place of business,” id. § 4323(c)(2); a right to file suit 
without first lodging an administrative charge, id. § 4323(a)(3)(A); a right to file an 
action without any “limit on the period of filing the complaint,” id. § 4327(b); and a 
right to not be charged any “fees or court costs.” Id. § 4323(h)(1).   
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right to file a USERRA action in federal court, given that arbitration agreements 

bar employees from enforcing their rights in court.  Id. § 4302(b).2   

What the Ninth Circuit did question is whether § 4302(b) bars the waiver of 

the procedural right to file a federal court action such that § 4302(b) would void an 

arbitration agreement that eliminates that procedural right.  Pet. App. 11a-15a.  

  The Ninth Circuit is wrong.  Section 4302(b) protects all procedural rights 

from waiver, including the right to file a federal court action.  USERRA’s text and 

legislative history demonstrate that Congress intended to protect both substantive 

and procedural rights from waiver, including the right to file a federal court action.  

It is well established that if either “the text of” this federal law or “its legislative 

history” reveals an intent to bar the waiver of procedural rights, they cannot be 

waived.  Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991); accord 14 

Penn Plaza LLC v. Pyett, 556 U.S. 247, 258 (2009).  And USERRA certainly does.  

USERRA contains one of the broadest anti-waiver provisions Congress has 

ever enacted to protect substantive and procedural rights from waiver.  It broadly 

voids “any” “agreement” or “contract” “that reduces, limits, or eliminates in any 

manner any right or benefit provided by [USERRA],” 38 U.S.C. § 4302(b); and its 

legislative history states that “arbitration” cannot be “required,” and “any 

                                                           
2 As Judge Watford observed, “Ziober’s contract with his employer requires him to 
submit USERRA claims to final and binding arbitration.  That contract certainly 
‘limits—and for all practical purposes ‘eliminates’—his right to litigate those claims 
in court.”  Pet. App. 16a (quoting 38 U.S.C. § 4302(b)).  Arbitration agreements 
often eliminate other procedural rights under USERRA.  For example, BLB’s 
agreement limited Ziober to arbitrating his claim in one county, overriding 
USERRA’s broad venue section that allows actions to be filed in any district where 
an employer “maintains a place of business.” 38 U.S.C. § 4323(c)(2); Pet. App. 49a. 
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arbitration decision shall not be binding as a matter of law.”  House Report at 20.  

Moreover, the protection of procedural rights must be presumed as Congress 

enacted USERRA to recodify and improve the rights of servicemembers, including 

the longstanding anti-waiver principles of Fishgold and McKinney.  Finally, any 

ambiguity or “interpretive doubt” about the protection of procedural rights must “be 

resolved in the veteran’s favor.”  Brown, 513 U.S. at 118.   

1. Because USERRA recodified its predecessor statute, it must be 
presumed that Congress intended to continue the longstanding 
protection of substantive and procedural rights from waiver.  

As USERRA recodified the federal reemployment rights law, this Court 

should presume that Congress intended USERRA to protect both procedural and 

substantive rights from waiver, consistent with this Court’s landmark cases.   

First, long before USERRA, this Court held that veterans cannot waive their 

procedural or substantive rights under the federal reemployment rights law.  In 

determining the substantive rights a veteran had to seniority after military duty, 

Fishgold held no employment “agreements” can “cut down the service adjustment 

benefits which Congress has secured the veteran under the Act.”  328 U.S. at 285.   

In McKinney, this Court held that procedural rights are also protected from 

waiver.  357 U.S. at 268-70.  There, a veteran claimed his employer gave him the 

wrong seniority date upon returning from military duty.  Id. at 268. The employer 

asserted that the veteran had to adjudicate his reemployment rights claim through 

grievance or arbitration procedures that were mandated by a contract and the 

federal Railway Labor Act (“RLA”), instead of filing a reemployment rights action in 

federal court. Ibid.  The RLA arbitration the employer invoked, “before the National 
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Railroad Adjustment Board [NRAB],” ibid. (citing 45 U.S.C. § 153), would have 

“conclusive[ly]” resolved the veteran’s dispute, just like modern-day arbitration 

under the Federal Arbitration Act (“FAA”).  45 U.S.C. § 153 (arbitration “findings” 

“shall be conclusive on the parties” except limited cases like “fraud” or “corruption”).   

This Court rejected the notion that the veteran could be forced to privately 

adjudicate his reemployment claim through a grievance procedure or arbitration, 

instead of taking his case to federal court.  A person enforcing his rights under the 

reemployment statute “sues not simply as an employee,” “but as a veteran asserting 

special rights bestowed upon him in furtherance of a federal policy to protect those 

who have served in the Armed Forces.” McKinney, 357 U.S. at 268-69.  To require 

veterans to pursue private adjudication of their rights “would ignore the actual 

character of the rights asserted and defeat the liberal procedural policy clearly 

manifested in the statute for the vindication of those rights” in court. Id. at 269-70.   

McKinney made clear that the right to sue was not the only procedural right 

protected from waiver.  Among the “special rights” it identified as key to protecting 

veterans were a right to file an action in any district where the employer “maintains 

a place of business” and that “no fees or costs shall be taxed against” a veteran, id. 

at 269 n.1—rights that still exist under USERRA.  38 U.S.C. §§ 4323(c)(2), (h)(1).  

Second, in enacting USERRA, Congress recodified the federal reemployment 

rights law and added the broad anti-waiver section barring the waiver of “any 

right,” 38 U.S.C. § 4302(b).  See 108 Stat. at 3149 (USERRA’s purpose is “to improve 

reemployment rights and benefits”); House Report at 19-20; Senate Report at 39-41. 
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Third, as Congress did not “‘clearly express[]” “an intent to make [] a change’” 

to USERRA’s anti-waiver protections when it recodified USERRA—nowhere did it 

suggest that § 4302(b) is limited to protecting substantive rights—this Court will 

not ‘“presume’ that the [] revision ‘worked a change in the underlying substantive 

law[.]’”  John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 136 (2008) 

(quoting Keene Corp. v. United States, 508 U. S. 200, 209 (1993)).  Thus, § 4302(b) 

must be understood to reaffirm this Court’s longstanding rule that procedural rights 

are protected against waiver, including the right to file a federal court action.   

Finally, this recodification principle has even greater strength here, as 

Congress expressly stated that the “the extensive body of case law that has evolved 

over [the last fifty years], to the extent that it is consistent with the provisions of 

[USERRA], remains in full force and effect in interpreting these provisions.”  House 

Report at 19; accord Senate Report at 40 (stating the same); Rivera-Meléndez v. 

Pfizer Pharm., LLC, 730 F.3d 49, 54 (1st Cir. 2013) (recognizing the same principle). 

And Congress specifically stated that the purpose of § 4302(b) was to “reaffirm” the 

anti-waiver principles of both Fishgold and McKinney.  House Report at 20 (citing 

Fishgold, 328 U.S. at 285, and McKinney, 357 U.S. at 270).   
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2. USERRA’s text demonstrates that both procedural and 
substantive rights are protected against waiver. 

Section 4302(b)’s text shows that all substantive and procedural rights are 

protected from waiver.  And since the right to file a federal court action is one of the 

many procedural rights in USERRA, that right cannot be limited in any way.   

Section 4302(b) provides that: 

[1] This chapter supersedes any State law (including any local 
law or ordinance), contract, agreement, policy, plan, practice, or 
other matter [2] that reduces, limits, or eliminates in any 
manner [3] any right or benefit provided by this chapter, [4] 
including the establishment of additional prerequisites to the 
exercise of any such right or the receipt of any such benefit. 
 

38 U.S.C. § 4302(b).    

Here, the parties agree what the first two clauses mean: USERRA voids any 

agreement or contract that limits or restricts in any way a right or benefit under 

USERRA, and a contract that requires a veteran to privately arbitrate or grieve his 

USERRA claim “eliminates” or “limits” his right to file a USERRA action in court or 

with the MSPB.  Russell, 324 F. App’x at 875.  The primary source of disagreement 

is over whether “any right” in § 4302(b) includes USERRA’s procedural rights.   

The plain language “any right or benefit provided by this chapter” must be 

construed to protect all substantive and procedural USERRA rights from waiver.     

 First, § 4302(b)’s term “any right” is the broadest, most generic way to 

describe each and every right USERRA provides.  “The term ‘any’ ensures that the 

definition has a wide reach.” Boyle v. United States, 556 U.S. 938, 944 (2009) (citing 

Ali v. Federal Bureau of Prisons, 552 U.S. 214, 218-19 (2008)). “Read naturally, the 

word ‘any’ has an expansive meaning, that is, one or some indiscriminately of 
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whatever kind,” leaving no basis to limit the types of things that follow the term 

any. Ali, 552 U.S. at 219 (citations and internal quotations omitted).  The placement 

of “any” before “right” in § 4302(b) shows Congress intended to protect each and 

every right under USERRA and not limit or exclude any right from its protection. 

Second, Congress’ use of the generic term “any right” shows that Congress 

intended “any right or benefit” to be broader than and distinct from another term in 

USERRA, “rights and benefits,” which solely defines a subset of substantive rights 

that USERRA provides to servicemembers when they are reemployed.  38 U.S.C.                 

§ 4303(2) (defining “rights and benefits” as “terms, conditions, or privileges of 

employment,” such as “wages” or “pension plan” rights); id. §§ 4312(a), 4316(a) 

(reemployed persons are “entitled to the seniority and other rights and benefits”). 

If Congress wanted to limit § 4302(b)’s reach to the substantive “rights and 

benefits” defined in § 4303(2), it could have incorporated the “rights and benefits” 

term of art into § 4302(b).  As Congress “knew how” but did not do so, this Court 

applies “the usual rule that when the legislature uses certain language in one part 

of the statute and different language in another, the court assumes different 

meanings were intended.”  Sosa v. Alvarez-Machain, 542 U.S. 692, 711 n.9 (2004) 

(citation and internal quotations omitted).  In Garrett, the Fifth Circuit failed to 

appreciate that “any right or benefit” in § 4302(b) and “rights and benefits” in § 

4303(2) are different terms. Thus, it assumed—without any analysis—that the two 

statutory terms have the same meaning, leading the court to erroneously conclude 

that § 4302(b) only protects substantive rights.  Garrett, 449 F.3d at 677-78.  
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Third, the final clause of § 4302(b) – “including the establishment of 

additional prerequisites to the exercise of any such right” – illustrates how “any 

right” includes the protection of procedural rights.  It says, in plain terms, nothing 

can pose an obstacle to a veteran “exercis[ing]” any right under USERRA.  As this 

Court recognized, a primary way employers prevent veterans from exercising their 

statutory rights is by requiring them to privately adjudicate their claims instead of 

exercising their procedural rights in court. McKinney, 357 U.S. at 268-70.  Thus, 

any limit on a veteran’s ability to file a federal action, such as a mandate that a 

veteran arbitrate or grieve his claim, serves as an “additional prerequisite[]” to the 

exercise of his USERRA rights. Russell, 324 F. App’x at 875; Landis, 537 F.3d at 

564 (Cole, J., concurring) (“[b]y ‘additional prerequisites,’ Congress clearly meant to 

stop employers from requiring ‘additional resort to mechanisms such as grievance 

procedures or arbitration’” (quoting 38 U.S.C. § 4302(b), and House Report at 20)).  

Below, the Ninth Circuit agreed § 4302(b)’s final clause does protect some 

procedural rights.  But it concluded this language would only bar “union contracts” 

from requiring employees “to take an additional step or exhaust certain remedies 

before filing suit,” and the same right to file an action in court is not protected in 

the case of an “individual [non-union] arbitration agreement.”  Pet. App. 10a-11a. 

The Ninth Circuit’s bifurcated approach is unfaithful to USERRA’s statutory 

text. Contrary to its view that § 4302(b) protects the procedural rights of some 

employees (union) but not others (non-union), USERRA protects “any right” from 

waiver without limitation or qualification.  It voids “any” “agreement” that “reduces, 
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limits, or eliminates in any manner any right or benefit provided by [USERRA].”  38 

U.S.C. § 4302(b) (emphasis added).  If requiring a union worker to grieve or 

arbitrate his USERRA claim limits his procedural right to file a federal court action, 

surely requiring a non-union worker to forego the right to file a federal court action 

by arbitrating his claim “limits” the same procedural “right” “in any manner.” Ibid. 

The Ninth Circuit’s union/non-union distinction also relies upon a false 

assumption that union arbitration and non-union arbitration operate differently.  

Under either the RLA-mandated union arbitration in McKinney, 357 U.S. at 268-

70, or FAA-mandated non-union arbitration here, an employee gives up his right to 

file a federal court action and agrees to binding arbitration to conclusively resolve 

his dispute with only a limited ability for a court to vacate the arbitration award.3   

3. USERRA’s legislative history confirms Congress intended                  
§ 4302(b) to protect procedural rights from waiver and bar forced 
arbitration.   

USERRA’s legislative history confirms that § 4302(b) protects all procedural 

rights from waiver, including the right to file a federal court action.  In particular, 

the legislative history describes the specific intent of Congress that veterans cannot 

be required to privately adjudicate their USERRA claims, and that arbitration 

awards cannot be enforced—two rules that are directly at odds with the FAA.  

                                                           
3 See Consol. Rail Corp. v. Ry. Labor Execs. Ass’n, 491 U.S. 299, 303-04 (1989) 
(RLA’s NRAB conducts “compulsory and binding arbitration” where “[j]udicial 
review of the arbitral decision is limited”); Hall St. Assocs., L.L.C. v. Mattel, Inc., 
552 U.S. 576, 578 (2008) (holding limited grounds in FAA § 10 are the “exclusive” 
grounds to vacate “arbitration awards” under the FAA); FAA, 9 U.S.C. § 10(a)(1)-(4) 
(arbitration awards may be vacated for “corruption, fraud, or undue means,” 
“partiality or corruption,” “misconduct” or “arbitrators exceed[ing] their powers”). 
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At the outset, Congress explained that it was enacting § 4302(b) to “reaffirm” 

the general rule from Fishgold that federal reemployment rights cannot be waived:  

Section 4302(b) would reaffirm a general preemption as to State 
and local laws and ordinances, as well as to employer practices 
and agreements, which provide fewer rights or otherwise limit 
rights provided under amended chapter 43 or put additional 
conditions on those rights. See Peel v. Florida Department of 
Transportation, 600 F.2d 1070 (5th Cir. 1979); Cronin v. Police 
Dept. of City of New York, 675 F. Supp. 847 (S.D. N.Y. 1987) and 
Fishgold, supra, 328 U.S. at 285, which provide that no 
employer practice or agreement can reduce, limit or eliminate 
any right under chapter 43.  

House Report at 20; see Senate Report at 41 (stating same with similar language).   

In addition to this general statement barring waiver, Congress stated that it 

intended to limit arbitration and other non-judicial adjudication procedures:  

Moreover, this section would reaffirm that additional resort to 
mechanisms such as grievance procedures or arbitration or 
similar administrative appeals is not required. See McKinney v. 
Missouri-K-T R. Co., 357 U.S. 265, 270 (1958). . . . It is the 
Committee’s intent that, even if a person protected under the 
Act resorts to arbitration, any arbitration decision shall not be 
binding as a matter of law. See Kidder v. Eastern Airlines, Inc., 
469 F. Supp. 1060, 1064-65 (S.D. Fla. 1978). 

 
House Report at 20.4 

The two rules set forth in this passage are solely focused on protecting the 

procedural right to file an action in court and how arbitration cannot undermine 

that right.  In stating that “grievance procedures or arbitration . . . is not required,” 

                                                           
4 While the Senate Report did not include specific language on arbitration, Senate 
Report at 41, the House and Senate leaders who reconciled their respective versions 
of USERRA did not understand the House and Senate versions of § 4302(b) as 
having different meanings.  Joint Explanatory Statement on H.R. 995, 140 Cong. 
Rec. H 9136 (daily ed. Sept. 13, 1994), reprinted in 1994 U.S.C.C.A.N. 2493 
(identifying differences in bills reconciled without mentioning § 4302(b)). 
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ibid., Congress cited McKinney, where this Court held a veteran cannot be required 

to grieve or arbitrate his reemployment rights claim.  357 U.S. at 268-70.  And in 

declaring that arbitration awards “shall not be binding as a matter of law,” House 

Report at 20, Congress cited a lower court decision that followed McKinney in 

declaring that a veteran could pursue a claim in court even if an arbitrator had 

already issued an award on the same claim.  Kidder, 469 F. Supp. at 1064-65.  

 The two rules that Congress mandated—that arbitration cannot be required 

and arbitration awards are not binding—could not be more antithetical to how the 

FAA functions.  The FAA’s fundamental principles are that arbitration can be 

required (i.e., compelled), and arbitration awards are binding and enforceable.  Hall 

St. Assocs., 552 U.S. at 578; Gilmer, 500 U.S. at 24-25; 9 U.S.C. §§ 2-4, 9-10.  The 

two rules that Congress mandated also contravene how arbitration operates under 

other laws like the RLA. See 45 U.S.C. § 153; Consol. Rail Corp., 491 U.S. at 303-04. 

Contrary to the Ninth Circuit’s suggestion below that this legislative history 

might only disfavor union arbitration, Pet. App. 13a-14a, USERRA’s legislative 

history does not distinguish between union and non-union arbitration in any 

manner.  It broadly states that “arbitration” “is not required” and “any arbitration 

decision shall not be binding as a matter of law.”  House Report at 20 (emphasis 

added).  And as this Court emphasized in Pyett, courts should not assume there is 

any “distinction between the status of arbitration agreements signed by an 

individual employee and those agreed to by a union representative.”  556 U.S. at 
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258 (rejecting view that union contracts should be treated differently than non-

union contracts regarding the arbitrability of statutory claims).  

4. USERRA is readily distinguishable from other laws that this 
Court has held do not bar the waiver of procedural rights.  

USERRA is easily distinguished from other federal laws that this Court has 

interpreted to not protect procedural rights from waiver.  USERRA expressly 

creates a procedural right to file an action (among other procedural rights) and has 

an incredibly broad anti-waiver provision that protect all rights without limitation.   

As Judge Watford explained, in CompuCredit Corp. v. Greenwood, 132 S. Ct. 

665 (2012), “[t]he statute at issue, there, the Credit Repair Organizations Act, 

included a non-waiver provision that invalidated a consumer’s waiver of any of the 

rights conferred by the statute, but the Supreme Court held that the statute did not 

confer the right to bring an action in court.” Pet. App. 16a (citing CompuCredit, 132 

S. Ct. at 669-70).  In other words, the CROA did not create a procedural right in the 

first place, so it was irrelevant whether such a right could be waived.   

Furthermore, other statutes this Court has found to not protect procedural 

rights from waiver “all involved the reverse situation: Each statute conferred the 

right to bring an action in court, but each lacked a non-waiver provision,” id. at 16a-

17a, or a non-waiver provision capable of protecting procedural rights.  Thus, 

“USERRA is different because it contains both a non-waiver provision (§ 4302(b)) 

and a provision conferring the right to bring an action in court.”  Id. at 17a.  

None of the strong textual arguments about why § 4302(b) protects 

procedural rights were available in CompuCredit or Gilmer.  Unlike USERRA, 
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neither the CROA nor the Age Discrimination in Employment Act (“ADEA”) had 

anti-waiver provisions that recodified or built upon prior case law barring waiver; 

neither law had other statutory terms of art focused solely on substantive rights 

that would allow this Court to construe the “right” that cannot be waived as broader 

than substantive rights, see, e.g., 15 U.S.C. § 1679a (stating CROA’s definitions); 

and neither statute had text like § 4302(b)’s final clause that illustrates how 

procedural rights are included within “any right” that cannot be waived.  Finally, 

neither statute received the benefit of the Fishgold canon for construing any 

interpretive doubt in the veteran’s favor, Brown, 513 U.S. at 118, and neither law 

had legislative history as USERRA does that explicitly prohibits arbitration and the 

enforcement of arbitration awards.  House Report at 20. 

III. THE NINTH CIRCUIT’S DECISION JEOPARDIZES THE RIGHTS OF 
MILLIONS OF VETERANS AND REVIEW IS WARRANTED NOW.  

Today, there are over 20 million veterans of the Armed Forces.5  From 

veterans who served in World War II to the brave men and women who are battling 

the Islamic State, these honorable Americans deserve to receive all the protections 

Congress afforded them by enacting dozens of federal veterans’ rights statutes.6  

And for as long as these Americans have served our nation, this Court has remained 

their ally in insisting that all federal veterans’ rights laws be construed liberally for 

those “who left private life to serve their country in its hour of great need,” and that 

their rights cannot be “cut down” by private contracts. Fishgold, 328 U.S. at 285.   
                                                           
5 See U.S. Department of Veterans Affairs, National Center for Veterans Analysis 
and Statistics, https://www.va.gov/vetdata/veteran_population.asp.    
 
6 See generally 38 U.S.C. Parts II, III, IV. 
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The Ninth Circuit’s decision puts veterans at risk in two distinct, but equally 

problematic, ways.  First, by contravening this Court’s jurisprudence on the 

Fishgold canon and limiting the canon’s application to interpreting substantive 

rights, the Ninth Circuit’s decision jeopardizes the rights of millions of veterans who 

depend on USERRA and other federal laws for their health care, disability benefits, 

employment, and other benefits.  As this Court illustrated in Henderson, procedural 

and jurisdictional rights can be just as important as substantive rights for veterans 

who are attempting to secure benefits under federal veterans’ rights laws.  562 U.S. 

at 431, 441.  Applying the Fishgold canon to procedural issues ensures that 

veterans have the most effective tools to secure the relief to which they are entitled.  

If the Ninth Circuit’s decision stands, all veterans who rely on procedural or 

jurisdictional provisions to secure relief under many federal laws will no longer 

receive the benefit of any interpretive doubt.  As a result, many of the “special” 

procedural rights that are afforded to veterans will be disregarded as pedestrian 

enforcement rights that are expendable, McKinney, 357 U.S. at 268-69 & n.1, just 

as the Ninth Circuit held below. 

Upholding the Fishgold canon under USERRA, in particular, is critically 

important, as USERRA and its predecessor statutes have “provide[d] the 

mechanism for manning the Armed Forces of the United States.” Alabama Power, 

431 U.S. at 583; accord 38 U.S.C. § 4301(a)(1).  Indeed, in describing how “the 

extensive body of case law” from USERRA’s predecessor laws would “remain[] in 



32 

full force and effect in interpreting” USERRA, Congress singled out Fishgold as a 

principle that applies to USERRA.  House Report at 19; accord Senate Report at 40.  

Second, the growing circuit split over whether § 4302(b) protects procedural 

rights from waiver has created great uncertainty and risk for servicemembers who 

serve throughout our nation and around the world.  Nearly a quarter century has 

passed since Congress enacted USERRA to improve the reemployment rights of 

men and women who serve in the Armed Forces.  Yet servicemembers who 

contemplate exercising their USERRA rights face conflicting and varying rules 

about whether they can waive their procedural enforcement rights, which rights can 

be waived, and what type of employees can waive such rights.  Servicemembers in 

the same guard or reserve unit on active duty now face a completely different set of 

rules for enforcing their reemployment rights, depending on the circuit in which 

they worked and what type of civilian employer they have—federal or private 

sector, union or non-union.   Resolving the circuit split over the scope of § 4302(b) 

and reaffirming that procedural rights cannot be waived will give servicemembers 

the certainty that their special procedural rights cannot be eliminated simply 

because they accept a job to make ends meet and support their families.   

CONCLUSION 

The petition for a writ of certiorari should be granted. 

Respectfully submitted.   
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SUMMARY
**

Arbitration / Labor Law

The panel affirmed the district court’s order compelling

arbitration and dismissing an action under the Uniformed

Services Employment and Reemployment Rights Act.

Joining other circuits, the panel held that USERRA does

not prohibit the compelled arbitration of claims arising under

its provisions, which establish employment rights for

returning servicemembers.  The panel concluded that neither

the text nor the legislative history of USERRA evinced

Congressional intent to override the Federal Arbitration

Act’s mandate that courts rigorously enforce arbitration

agreements according to their terms.

Concurring, Judge Watford wrote that while the proper

interpretation of USERRA was open to debate, it was not

prudent to create a circuit split by reversing the district

court’s ruling.

** This summary constitutes no part of the opinion of the court.  It has

been prepared by court staff for the convenience of the reader.
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COUNSEL
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Plaintiff-Appellant.

Lonnie D. Giamela (argued), Jimmie E. Johnson, and Nathan

V. Okelberry, Fisher & Phillips LLP, Los Angeles,

California, for Defendant-Appellee.

OPINION

MURGUIA, Circuit Judge:

The plaintiff, Kevin Ziober, signed an agreement with his

employer requiring the arbitration of legal disputes. Ziober

later sued the employer, claiming that he was fired from his

job after providing notice of his deployment to Afghanistan

in the United States Navy Reserve. The lawsuit alleged

violations of the Uniformed Services Employment and

Reemployment Rights Act of 1994 (USERRA), which

establishes employment rights for returning servicemembers. 

This case presents the question of whether USERRA

prohibits the compelled arbitration of claims arising under its

provisions. We join the other circuits to have considered the

question and conclude that USERRA contains no such

prohibition. We therefore affirm the district court’s order

compelling arbitration and dismissing Ziober’s complaint.

3a



ZIOBER V. BLB RESOURCES4

I.

The facts, as alleged in the underlying complaint, are not

in dispute for purposes of this appeal. Ziober served in the

United States Navy Reserve and worked in his civilian life as

an operations director for defendant BLB Resources, Inc., a

real estate marketing and management firm. Approximately

six months after joining the company, Ziober signed a

bilateral arbitration agreement. The agreement stated:

To the fullest extent allowed by law, any

controversy, claim or dispute between

Employee and the Company . . . relating to or

arising out of Employee’s employment or the

cessation of that employment will be

submitted to final and binding arbitration

before a neutral arbitrator . . . for

determination in accordance with the

American Arbitration Association’s (“AAA”)

Employment Arbitration Rules and Mediation

Procedures (excluding mediation), including

any subsequent modifications or amendments

to such Rules, as the exclusive remedy for

such controversy, claim or dispute.

Under the agreement, the company agreed to pay all

arbitration costs. The agreement further specified that the

scope of discovery and available remedies would be the same

in arbitration as they would be in court.

Ziober subsequently told the company that the Navy was

recalling him to active duty in Afghanistan. On Ziober’s last

scheduled day of work, the company informed him that he

would not have a job upon his return to civilian life.

4a



ZIOBER V. BLB RESOURCES 5

In April 2014, after returning from Afghanistan, Ziober

sued his former employer for violating USERRA’s provisions

protecting servicemembers against discrimination and

establishing reemployment rights. The complaint also

includes various state law claims, including claims for

wrongful termination and violations of a state statute

protecting servicemembers against discrimination. The

employer moved to compel arbitration pursuant to the

agreement Ziober had signed.  The district court granted the

defendant’s motion after concluding that USERRA did not

invalidate or supersede the arbitration agreement. This appeal

followed.

II.

We have jurisdiction under 9 U.S.C. § 16(a)(3) to review

the district court’s order compelling arbitration and

dismissing Ziober’s complaint. We review the district court’s

order de novo. Bushley v. Credit Suisse First Boston,

360 F.3d 1149, 1152 (9th Cir. 2004).

III.

Our analysis begins with more than three decades of

Supreme Court precedent recognizing the “liberal federal

policy favoring arbitration agreements,” as established by the

Federal Arbitration Act (FAA). Moses H. Cone Mem’l Hosp.

v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983); see also

CompuCredit Corp. v. Greenwood, 132 S.Ct. 665, 669

(2012).  That pro-arbitration policy extends to arbitration

agreements in the employment contracts of non-

transportation workers. Circuit City Stores, Inc. v. Adams,

532 U.S. 105, 109 (2001). The FAA requires courts to

“‘rigorously enforce’ arbitration agreements according to

5a
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their terms,” including agreements to arbitrate claims arising

under federal statutes. Am. Express Co. v. Italian Colors

Rest., 133 S. Ct. 2304, 2309 (2013) (quoting Dean Witter

Reynolds Inc. v. Byrd, 470 U.S. 213, 221 (1985)); see also

CompuCredit, 132 S.Ct. at 669. Section 3 of the FAA

specifically directs federal district courts to stay proceedings

and compel arbitration of “any issue referable to arbitration

under an agreement in writing for such arbitration.” 9 U.S.C.

§ 3.

An exception to the FAA’s arbitration mandate exists

when the mandate “has been ‘overridden by a contrary

congressional command.’” CompuCredit, 132 S.Ct. at 669

(quoting Shearson/Am. Express Inc. v McMahon, 482 U.S.

220, 226 (1987)). The burden rests on the party challenging

arbitration “to show that Congress intended to preclude a

waiver of a judicial forum” for the claims at issue. Gilmer v.

Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991). Such

congressional intent “will be discoverable in the text of the

[statute], its legislative history, or an inherent conflict

between arbitration and the [statute’s] underlying purposes.”

Id. at 26 (internal quotation marks omitted); see also 14 Penn

Plaza LLC v. Pyett, 556 U.S. 247, 258 (2009).

In this case, Ziober argues that the plain text and

legislative history of USERRA reveal that Congress intended

to preclude the compelled arbitration of claims arising under

its provisions. We join our sister circuits to have considered

the question and conclude that neither the text nor legislative

history evinces that intent. Landis v. Pinnacle Eye Care, LLC,

537 F.3d 559 (6th Cir. 2008); Garrett v. Circuit City Stores,

Inc., 449 F.3d 672 (5th Cir. 2006); see also Bodine v. Cook’s

Pest Control, Inc., No. 15-13233, 2016 WL 4056031 (11th

Cir. July 29, 2016) (holding that a USERRA claim was

6a
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arbitrable even where the underlying arbitration agreement

contained terms that violated the statute because those terms

could be severed from the remainder of the agreement).

A.

Some historical context helps frame the discussion of

USERRA’s provisions. By the time Congress passed

USERRA in 1994, the FAA had been in place for nearly

seventy years, and the Supreme Court had made clear that “a

contrary congressional command” was required to override

the FAA’s pro-arbitration mandate. McMahon, 482 U.S. at

226. Three years before USERRA’s passage, the Supreme

Court further held that an age discrimination claim arising

under the Age Discrimination in Employment Act of 1967

could be subject to compelled arbitration. Gilmer, 500 U.S.

at 23. Arbitration agreements in employment contracts were

not uncommon at the time.  See, e.g., Erving v. Va. Squires

Basketball Club, 468 F.2d 1064, 1066–67 (2d Cir. 1972);

Dickstein v. duPont, 443 F.2d 783, 784–85 (1st Cir. 1971).

Against that backdrop, Congress passed USERRA to

broadly prohibit employment discrimination against, and to

establish reemployment rights on behalf of, those who serve

in the military and then reenter civilian life. See 38 U.S.C.

§§ 4301–4334. Central to this appeal, 38 U.S.C. § 4302(b)

provides:

This chapter supersedes any State law

(including any local law or ordinance),

contract, agreement, policy, plan, practice, or

other matter that reduces, limits, or eliminates

in any manner any right or benefit provided

by this chapter, including the establishment of

7a
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additional prerequisites to the exercise of any

such right or the receipt of any such benefit.

An individual may enforce his or her substantive rights

against a private employer in one of two ways. 38 U.S.C.

§§ 4322, 4323. First, an individual may file a complaint with

the Secretary of Labor and request that the Secretary refer the

matter to the Attorney General for further prosecution. Id.

§§ 4322, 4323(a)(1). Second, an individual may directly

pursue a civil action in federal court. Id. § 4323(a)(3).1

Section 4323 gives district courts jurisdiction over USERRA

claims, and it specifies the venue in which actions may

proceed.  Id. § 4323(b), (c).

Taken together, Ziober argues that those statutory

provisions create a procedural right to sue in federal court

that precludes a contractual agreement to arbitrate. We

disagree. As an initial matter, it is well established that “[b]y

agreeing to arbitrate a statutory claim, a party does not forgo

the substantive rights afforded by the statute; it only submits

to their resolution in an arbitral, rather than a judicial, forum.”

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,

473 U.S. 614, 628 (1985); see also Circuit City, 532 U.S. at

123. Ziober therefore loses no substantive protections by

arbitrating his claims, and the only way he can prevail is if

USERRA creates a procedural right to a judicial forum,

protected by § 4302(b).

1 We do not reach the question of how the arbitration agreement in

this case would have affected any claims brought by the Attorney General

pursuant to § 4323(a)(1). See EEOC v. Waffle House, Inc., 534 U.S. 279,

295–96 (2002) (holding that the EEOC retained “the authority to pursue

victim-specific [judicial] relief regardless of the forum that the employer

and employee have chosen to resolve their disputes”).

8a
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The Supreme Court’s decision in CompuCredit forecloses

the argument that USERRA includes a non-waivable

procedural right to a judicial forum.  In CompuCredit, the

Court enforced a consumer agreement to arbitrate claims

arising under the Credit Repair Organizations Act

(CROA),which, similar to USERRA, prohibited the waiver of

“any right of the consumer” under the Act. 132 S.Ct. at 669.

Unlike USERRA, CROA explicitly provided that a consumer

had “a right to sue” a credit repair organization. Id. Like

USERRA, CROA included a section that created civil

liability and described available relief in the context of a

lawsuit in court. Id. at 670; see also 15 U.S.C. §  1679g

(CROA’s civil liability provisions). Despite the statute’s

seeming contemplation of a judicial forum for claims, the

Supreme Court rejected the argument that CROA created a

procedural right to bring a lawsuit in court. As the Court

reasoned, “[i]f the mere formulation of the cause of action in

this standard fashion were sufficient to establish the ‘contrary

congressional command’ overriding the FAA, valid

arbitration agreements covering federal causes of action

would be rare indeed.” 132 S.Ct. at 670 (citation omitted).

The Court in CompuCredit also looked to prior instances

when it had enforced arbitration agreements despite a

statute’s contemplation of a judicial forum for suits. In

Gilmer, for instance, the Supreme Court enforced an

arbitration agreement with respect to a claim brought under

the Age Discrimination in Employment Act (ADEA), even

though the statute provided that “[a]ny person aggrieved may

bring a civil action in any court of competent jurisdiction for

such legal or equitable relief as will effectuate the purposes

of this chapter.” CompuCredit, 132 S.Ct. at 670; see also

29 U.S.C. § 626(c)(1). Before Gilmer, the Supreme Court

also repeatedly enforced arbitration agreements when the

9a
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federal statute at issue created a cause of action in federal

courts without mentioning agreements to arbitrate. See

CompuCredit, 132 S.Ct. at 670–71 (discussing cases);

McMahon, 482 U.S. at 227–28. In CompuCredit, the Court

reaffirmed that such statutory provisions do not create a right

to judicial enforcement of a claim. 132 S.Ct. at 671.

The same conclusion applies here. Like CROA, nothing

in the plain text of USERRA “mentions mandatory arbitration

or the FAA.” Landis, 537 F.3d at 559. Instead, the statute

describes civil liability in a standard fashion similar to the

statutes considered in CompuCredit.  As the Supreme Court

remarked in CompuCredit, when Congress has issued a

command precluding the arbitration of claims, it has done so

in far more unmistakable terms. See 132 S.Ct. at 672 (citing

7 U.S.C. § 26(n)(2) (“No predispute arbitration agreement

shall be valid or enforceable, if the agreement requires

arbitration of a dispute arising under this section.”); 15 U.S.C.

§ 1226(a)(2) (“Notwithstanding any other provision of law,

whenever a motor vehicle franchise contract provides for the

use of arbitration to resolve a controversy arising out of or

relating to such contract, arbitration may be used to settle

such controversy only if after such controversy arises all

parties to such controversy consent in writing to use

arbitration to settle such controversy.”)). Congress made no

similarly plain statement in USERRA’s text.

The closest that USERRA’s text comes to addressing the

compelled arbitration of claims is in § 4323(b)’s prohibition

of “the establishment of additional prerequisites” to the

vindication of substantive rights. However, as other circuits

have recognized, that language directly relates to “union

contracts and collective bargaining agreements” that require

an employee to take an additional step or exhaust certain

10a
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remedies before filing suit. Garrett, 449 F.3d at 680; see also

Landis, 537 F.3d at 564 (Cole, J., concurring) (concluding

that Congress did not want USERRA plaintiffs to be forced

“to submit to arbitration, mediation, or any grievance

procedure as a prerequisite to filing suit in federal court”).

But an individual arbitration agreement between an employer

and an employee—operating like a forum selection

clause—allows an employee to immediately seek to vindicate

his or her rights in an arbitral forum, with no additional steps

or exhaustion of other remedies required.

Ziober also argues that USERRA should be interpreted

more liberally than other statutes given its focus on veterans.

As Ziober accurately observes, the Supreme Court and this

court have repeatedly affirmed the principle that statutes

concerning federal reemployment rights for military members

are “to be liberally construed for the benefit of those who left

private life to serve their country in its hour of great need.”

Fishgold v. Sullivan Drydock & Repair Corp., 328 U.S. 275,

285 (1946); see also Ala. Power Co. v. Davis, 431 U.S. 581,

584 (1977); Imel v. Laborers Pension Tr. Fund for N. Cal.,

904 F.2d 1327, 1331–32 (9th Cir. 1990). We have also

liberally construed a veterans reemployment statute to

provide federal court jurisdiction over a claim.  Imel,

904 F.2d at 1331–32. The principle of liberal construction,

however, is designed to ensure that veterans may take full

advantage of the substantive rights and protections provided

by a statute. See Ala. Power, 431 U.S. at 585–87. Yet, as

previously discussed, arbitration agreements like the one at

issue in this case operate like forum selection clauses that do

not require a party to give up any “substantive rights afforded

by the statute.” Mitsubishi, 473 U.S. at 628. Further, the

enforcement of an arbitration agreement does not undermine

the “social policies” underlying a given statute. Gilmer,

11a
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500 U.S. at 27–28. Instead, arbitration “can further” the same

“broader social purposes” that litigation seeks to promote. Id.

at 28.

Consistent with the other circuits to have considered the

question, we therefore conclude that the plain text of

USERRA does not preclude the compelled arbitration of

disputes arising under its provisions. See Garrett, 449 F.3d at

677 (concluding that “[i]t is not evident from the statutory

language that Congress intended to preclude arbitration by

simply granting the possibility of a federal judicial forum”);

Landis, 537 F.3d at 562 (observing that nothing in

USERRA’s text indicates that Congress chose to exempt the

statute “from the policy favoring arbitration”); see also

Bodine, 2016 WL 4056031, at *5 (affirming a district court’s

order compelling arbitration of USERRA claims after

severing from the arbitration agreement terms that violated

the statute)2.

B.

Even if we were to conclude that USERRA’s text was

ambiguous on the question, the limited legislative history

cited by Ziober also does not satisfy his burden “to show that

Congress intended to preclude a waiver of a judicial forum.”

Gilmer, 500 U.S. at 26. Ziober relies largely on a paragraph

in a House Committee Report concerning the scope of

§ 4302(b). The paragraph states:

2 The parties in Bodine “expressly agree[d] that USERRA claims are

arbitrable,” and limited their argument to the enforceability of the specific

arbitration agreement at issue. 2016 WL 4056031, at *3

12a
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Section 4302(b) would reaffirm a general

preemption as to State and local laws and

ordinances, as well as to employer practices

and agreements, which provide fewer rights or

otherwise limit rights provided under

amended chapter 43 or put additional

conditions on those rights. See Peel v. Florida

Department of Transportation, 600 F.2d 1070

(5th Cir. 1979); Cronin v. Police Dept. of City

of New York, 675 F. Supp. 847 (S.D. N.Y.

1987) and Fishgold, supra, 328 U.S. at 285,

which provide that no employer practice or

agreement can reduce, limit or eliminate any

right under chapter 43. Moreover, this section

would reaffirm that additional resort to

mechanisms such as grievance procedures or

arbitration or similar administrative appeals is

not required. See McKinney v. Missouri–K-T

R.Co., 357 U.S. 265, 270 (1958); Beckley v.

Lipe-Rollway Corp., 448 F. Supp. 563, 567

(N.D.N.Y. 1978). It is the Committee’s intent

that, even if a person protected under the Act

resorts to arbitration, any arbitration decision

shall not be binding as a matter of law. See

Kidder v. Eastern Airlines, Inc., 469 F. Supp.

1060, 1064–65 (S.D. Fla. 1978).

H.R. Rep. No. 103-65(I), at 20 (1993).

The passage, however, is consistent with our analysis of

§ 4302(b)’s express prohibition on the creation of “additional

prerequisites” for the vindication of substantive rights under

the statute. As the legislative history confirms, Congress’s

concern was with contractual agreements that forced an

13a
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employee to take an additional step (i.e., exhausting

contractual grievance procedures) before bringing suit. That

concern, however, does not reach individual agreements to

arbitrate like the one at issue in this case, because such

agreements do not require a plaintiff to take any additional

steps before seeking to vindicate his or her rights in an

arbitral forum. See Garrett, 449 F.3d at 680 (remarking that

the cited legislative history “strongly suggests that Congress

intended § 4302(b) only to prohibit the limiting of

USERRA’s substantive rights by union contracts and

collective bargaining agreements, and that Congress did not

refer to arbitration agreements between an employer and

individual employee”); Landis, 537 F.3d at 562–63.

The legislative history’s citation to McKinney v.

Missouri-Kansas-Texas Railroad Co. confirms that reading.

The Supreme Court in McKinney considered a USERRA

predecessor statute and held that a collective bargaining

agreement could not require an employee to “exhaust other

avenues of relief” before filing suit. 357 U.S. 265, 270

(1958). McKinney, however, did not address arbitration

agreements that operate similar to forum selection clauses

like the one at issue in this case. And as the Supreme Court

has since made plain, the act of bringing a claim in arbitration

allows a plaintiff to vindicate his or her substantive statutory

rights to the same extent as filing a lawsuit in federal court.

See Gilmer, 500 U.S. at 30 (rejecting the argument that

arbitration is a “method of weakening the protections

afforded in the substantive law to would-be complainants”).

We therefore conclude that Ziober has failed to establish

that the legislative history evinces Congress’s intent to

14a



ZIOBER V. BLB RESOURCES 15

prevent the enforcement of the arbitration agreement he

signed.3

IV.

We acknowledge the possibility that Congress did not

want “members of our armed forces to submit to binding,

coercive arbitration agreements.” Landis, 537 F.3d at 564

(Cole, J., concurring). That intention, however, is not

expressed in the statute itself, or in the legislative history. We

therefore affirm the district court’s order compelling

arbitration and dismissing Ziober’s complaint.

AFFIRMED.

WATFORD, Circuit Judge, concurring:

I join the court’s opinion, but I have doubts about whether

we are reaching the right result.

A strong argument can be made that the Uniformed

Services Employment and Reemployment Rights Act of 1994

(USERRA) contains a “contrary congressional command”

overriding the Federal Arbitration Act’s pro-arbitration

3 Even if the House Committee Report more directly addressed

individual arbitration agreements, no similar language appears in the

relevant Senate Report, or any other legislative history cited by the parties.

See S. Rep. No. 103-158, at 41 (1993). We agree with the Fifth Circuit

that “[s]uch a scant record, unless explicitly and on point, hardly proves

Congress’s intention toward all cases involving arbitration.” Garrett,

449 F.3d at 679.

15a
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mandate.  CompuCredit Corp. v. Greenwood, 132 S. Ct. 665,

669 (2012).  USERRA contains a provision that renders

unenforceable any contract or agreement that “reduces, limits,

or eliminates in any manner any right . . . provided by this

chapter.”  38 U.S.C. § 4302(b).  Kevin Ziober’s contract with

his employer requires him to submit USERRA claims to final

and binding arbitration.  That contract certainly “limits”—and

for all practical purposes “eliminates”—his right to litigate

those claims in court.  So the threshold question is whether

USERRA confers on servicemembers the right to litigate

USERRA claims in court.

The statute seems to confer such a right.  Section 4323

authorizes servicemembers to “commence an action for

relief” against a private employer, and it says, as relevant

here, “[i]n the case of an action against a private employer by

a person, the district courts of the United States shall have

jurisdiction of the action.”  38 U.S.C. § 4323(a)(3), (b)(3). 

I’m not sure what additional language would be necessary to

create a right to bring an action in court.  If USERRA confers

the right to a judicial forum, then § 4302(b) arguably renders

invalid any pre-dispute waiver of that right through an

agreement to submit USERRA claims to arbitration.

CompuCredit may seem controlling at first glance, but

that case is not on all fours with this one.  The statute at issue

there, the Credit Repair Organizations Act, included a non-

waiver provision that invalidated a consumer’s waiver of any

of the rights conferred by the statute, but the Supreme Court

held that the statute did not confer the right to bring an action

in court.  CompuCredit, 132 S. Ct. at 669–70.  The other

statutes to which the Court referred in CompuCredit—the

Age Discrimination in Employment Act, the Racketeer

Influenced and Corrupt Organizations Act, and the Clayton

16a
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Act—all involved the reverse situation:  Each statute

conferred the right to bring an action in court, but each lacked

a non-waiver provision.  See id. at 670–71.  USERRA is

different because it contains both a non-waiver provision

(§ 4302(b)) and a provision conferring the right to bring an

action in court.

I concede, though, that the proper interpretation of

§ 4302(b) is open to debate.  On the one hand, the

Department of Labor, the agency charged with administering

USERRA, has read § 4302(b) as including “a prohibition

against the waiver in an arbitration agreement of an

employee’s right to bring a USERRA suit in Federal court.” 

70 Fed. Reg. 75246, 75257 (Dec. 19, 2005).  That reading is

consistent with a long line of authority holding that

legislation benefitting servicemembers is to be liberally

construed in their favor.  See, e.g., Henderson ex rel.

Henderson v. Shinseki, 562 U.S. 428, 441 (2011); Fishgold v.

Sullivan Drydock & Repair Corp., 328 U.S. 275, 285 (1946). 

On the other hand, § 4302(b) is general in scope; it does not

explicitly address waiver of the right to a judicial forum.  So

there is room to argue that Congress intended to preclude

only the waiver of substantive rights conferred by the statute,

not the waiver of procedural rights such as the right to bring

an action in court.  Nothing in the legislative history of

USERRA definitively resolves this ambiguity.

With reasonable arguments to be made on both sides, I

don’t think it’s prudent for us to create a circuit split by

reversing the district court’s ruling, particularly given the

ease with which Congress can fix this problem.  If we and

other circuits have misinterpreted the scope of § 4302(b),

Congress can amend the statute to make clear that it does

render pre-dispute agreements to arbitrate USERRA claims

17a
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unenforceable.  See Landis v. Pinnacle Eye Care, LLC,

537 F.3d 559, 565 (6th Cir. 2008) (Cole, J., concurring). 

Indeed, at least one amendment has been proposed recently

that would do just that.  See 162 Cong. Rec. S3205 (daily ed.

May 25, 2016) (proposed amendment 4180 to Senate Bill

2943).  If we have erred by construing § 4302(b) too

narrowly, Congress will surely let us know.

18a
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Defendant-Appellee. 
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ORDER 

Before:  MURGUIA and WATFORD, Circuit Judges, and BOLTON,* District 

Judge. 

The motion filed by Reserve Officers’ Association, et al., for leave to file an 

amicus brief in support of Appellant is GRANTED (Doc. 50).  The Clerk is 

directed to file the brief submitted with the motion.  See Fed. R. App. P. 29(e). 

The panel has voted to deny the petition for panel rehearing.  Judges 

Murguia and Watford voted to deny the petition for rehearing en banc, and Judge 

Bolton recommended denying the petition for rehearing en banc. 

/ / / 

* The Honorable Susan R. Bolton, United States District Judge for the 

District of Arizona, sitting by designation. 
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The full court has been advised of the petition for rehearing and rehearing en 

banc and no judge has requested a vote on whether to rehear the matter en banc. 

Fed. R. App. P. 35. 

The petition for panel rehearing and the petition for rehearing en banc are 

DENIED (Doc. 49). 
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JS-6

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 

KEVIN ZIOBER, an individual, 

Plaintiff, 

 vs. 

BLB RESOURCES, INC. a California 
Corporation,  

Defendant. 

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)

Case No.: SACV 14-00675-CJC(DFMx) 

ORDER GRANTING DEFENDANT’S 
MOTION TO COMPEL 
ARBITRATION AND TO DISMISS 
PLAINTIFF’S COMPLAINT 

I. INTRODUCTION 

Plaintiff Kevin Ziober brought this action against his former employer, 

Defendant BLB Resources, Inc., asserting that he was wrongfully terminated based 

on his military deployment.  Mr. Ziober asserts claims for violations of the 

Uniformed Services Employment and Reemployment Rights Act (USERRA), 38 

U.S.C. § 4301 et seq.; violation of California Military and Veterans Code section 

394; wrongful discharge; and infliction of emotional distress.  (See Dkt. No. 1 
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[“Compl.”].)  BLB Resources now moves to compel arbitration of Mr. Ziober’s 

claims under the Federal Arbitration Act (FAA), 9 U.S.C. §§ 2−4, and an 

arbitration agreement entered into between BLB Resources and Mr. Ziober.  (Dkt. 

No. 6 [“Mot. Compel Arbitration”].)  BLB Resources also moves to dismiss the 

action under Federal Rule of Civil Procedure 12(b)(6) or to stay the action under 9 

U.S.C. § 3.  For the following reasons, the Court GRANTS the motion.1 

II. BACKGROUND

Mr. Ziober is a Lieutenant in the United States Navy Reserve, and was 

formerly employed by BLB Resources.  (Compl. ¶¶ 8, 19.)  He was hired by BLB 

Resources as Operations Director on July 15, 2010, and subsequently became 

Project Manager for one of the regions covered under the “3.0 Contract.”  (Compl. 

¶¶ 19−20.)  The 3.0 Contract was a federal government contract that BLB 

Resources secured to market and manage Real Estate Owned properties for the 

United States Department of Housing and Urban Development (HUD).  (Compl. 

¶ 20.) 

On January 6, 2012, about six months after beginning his employment with 

BLB Resources, Mr. Ziober was notified by Christopher Payne, Vice President of 

Human Resources at BLB Resources, that he was required to sign certain forms.  

(Dkt. No. 8 [“Ziober Decl.”] ¶ 3.)  One of those forms was an arbitration 

agreement, titled “Comprehensive Agreement: Employment At-Will and 

Mutual/Bilateral Arbitration.”  (Id. ¶ 4; see also id. Exh. B [“Agreement”].)  Mr. 

Ziober signed the agreement on January 6, 2011 and returned it to BLB Resources’ 

1  Having read and considered the papers presented by Iron Mountain, the Court finds this matter 
appropriate for disposition without a hearing.  See Fed. R. Civ. P. 78; Local Rule 7-15.  
Accordingly, the hearing set for August 4, 2014 at 1:30 p.m. is hereby vacated and off calendar. 
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HR Department.  (Ziober Decl. ¶ 8.)  The arbitration agreement shows that Mr. 

Payne signed it on January 12, 2011.  (See Agreement.)2 

 

The arbitration agreement provides, in part: 

 
To the fullest extent allowed by law, any controversy, claim or dispute 
between Employee and the Company . . . relating to or arising out of 
Employee’s employment or the cessation of that employment will be 
submitted to final and binding arbitration before a neutral arbitrator 
. . . for determination in accordance with the American Arbitration 
Association’s (“AAA”) Employment Arbitration Rules and Mediation 
Procedures (excluding mediation), including any subsequent 
modifications or amendments to such Rules, as the exclusive remedy 
for such controversy, claim or dispute. 
 

(Id. at 1 (emphasis added).) 

 

The arbitration agreement is “mutual” and explicitly covers claims of 

discrimination and violation of public policy, as well as claims under “any . . . state 

or federal statutes or laws relating to an employee’s relationship with his/her 

employer, regardless of whether such dispute is initiated by the Employee or the 

Company.”  (Id. at 1−2.)  The agreement also specifically covers any and all claims 

that the Company may have against the Employee.  (Id. at 2.)  Above the 

agreement’s signature block, the agreement states: “BY AGREEING TO THIS 

BINDING ARBITRATION PROVISION, BOTH THE EMPLOYEE AND THE 

COMPANY MUTUALLY GIVE UP ALL RIGHTS TO TRIAL BY JURY.”  (Id. 

(emphasis in original).) 

 

                                                           
2  Attached to its motion, BLB Resources produced a copy of the agreement that was signed by 
Mr. Ziober on January 6, 2011, but that was not signed by Mr. Payne until May 14, 2014.  (See 
Dkt. No. 6-3 [“Payne Decl.”] ¶ 5.)  It appears, however, that Mr. Payne did indeed sign the 
agreement on January 12, 2012, because Mr. Ziober produced a copy of the agreement, which 
Mr. Ziober received in December 2012, that was signed by Mr. Payne on January 12, 2012.  
Because both parties’ copies are otherwise identical, the Court treats Mr. Ziober’s copy as the 
operative agreement. 
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Mr. Ziober attests that he believed that he was required to sign the 

arbitration agreement as a condition of continuing his employment with BLB 

Resources.  (Ziober Decl. ¶ 6.)  He further attests that for economic reasons he 

needed to continue his employment with BLB Resources, and that he signed the 

agreement without any negotiation.  (Id. ¶¶ 6−8.) 

In the fall of 2012, Mr. Ziober notified his superiors at BLB Resources that 

he had been called to active duty for deployment to Afghanistan, and that his last 

day at work would be November 30, 2012.  (Compl. ¶¶ 28−29.)  Mr. Ziober alleges 

that on November 30, 2012, he was summoned to a meeting with his HR director, 

his immediate supervisor, and an attorney for BLB Resources.  (Compl. ¶ 33.)  He 

alleges that he was informed during that meeting that his employment was being 

terminated because the company expected the 3.0 Contract to end the following 

month.  (Compl. ¶ 34.)  He further alleges, upon information and belief, that HUD 

extended BLB Resources’ 3.0 Contract, and that Defendant later secured a very 

similar “3.5 Contract” with HUD.  (Compl. ¶¶ 37, 39.)  Based on these allegations, 

Mr. Ziober asserts claims against BLB Resources for violations of USERRA, 

violation of California Military and Veterans Code section 394, wrongful 

termination in violation of public policy, intentional infliction of emotional 

distress, and negligent infliction of emotional distress.  (See generally Compl.) 

III. ANALYSIS

The FAA provides that a “written provision in any . . . contract evidencing a 

transaction involving commerce to settle by arbitration a controversy . . . shall be 

valid, irrevocable, and enforceable, save upon such grounds as exist at law or in 

equity for the revocation of the contract.”  9 U.S.C. § 2.  The FAA reflects both a 

“liberal federal policy favoring arbitration” and the “fundamental principle that 

Case 8:14-cv-00675-CJC-DFM   Document 12   Filed 07/31/14   Page 4 of 11   Page ID #:178
26a



-5- 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

arbitration is a matter of contract.”  AT&T Mobility LLC v. Concepcion, 131 S. Ct. 

1740, 1745 (2011); see also Circuit City Stores, Inc. v. Adams, 279 F.3d 889, 892 

(9th Cir. 2002) (“The [FAA] not only placed arbitration agreements on equal 

footing with other contracts, but established a federal policy in favor of 

arbitration.”). 

In deciding whether to enforce an arbitration agreement, the court must 

determine “(1) whether a valid agreement to arbitration exists and, if it does, (2) 

whether the agreement encompasses the dispute.”  Cox v. Ocean View Hotel Corp., 

533 F.3d 1114, 1119 (9th Cir. 2008) (quoting Chiron Corp. v. Ortho Diagnostic 

Sys., Inc., 207 F.3d 1126, 1130 (9th Cir. 2000)); see also 9 U.S.C. § 2.  

Determining the validity of an arbitration agreement is a question of contract 

interpretation and thus governed by state law.  Circuit City, 279 F.3d at 892.  

Accordingly, the FAA only “permits arbitration agreements to be declared 

unenforceable ‘upon such grounds as exist at law or in equity for the revocation of 

any contract.’ ”  Concepcion, 131 S. Ct. at 1746 (quoting 9 U.S.C. § 2).  These 

grounds include “generally applicable contract defenses,” such as “fraud, duress, or 

unconscionability.”  Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996). 

Mr. Ziober does not dispute that all of his claims are covered by the 

arbitration agreement.  Rather, he contends that (1) the arbitration agreement is 

unconscionable and (2) his USERRA claims are not subject to arbitration as a 

matter of law.  Both arguments fail. 

A. Unconscionability 

Under California law, a court may refuse to enforce a provision of a contract 

if it is both procedurally and substantively unconscionable.  Armendariz v. Found. 
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Health Psychcare Servs., Inc., 24 Cal. 4th 83, 99 (2000); Cal. Civ. Code 

§ 1670.5(a).  This analysis is performed on a sliding scale: “ ‘[T]he more 

substantively oppressive the contract term, the less evidence of procedural 

unconscionability is required to come to the conclusion that the term is 

unenforceable, and vice versa.’ ”  Kilgore v. Keybank, Nat’l Ass’n, 718 F.3d 1052 

(9th Cir. 2013) (quoting Armendariz, 24 Cal. 4th at 99). 

 

The first prong of the unconscionability test, procedural unconscionability, 

focuses on “oppression” or “surprise” due to unequal bargaining power at the time 

the parties entered into the agreement.  Armendariz, 24 Cal. 4th at 114.  The 

agreement Mr. Ziober signed consists of a standalone, two-page document titled 

“Comprehensive Agreement: Employment At-Will and Mutual/Bilateral 

Arbitration.”  The terms of the agreement are set forth in clear and simple 

language.  (See, e.g., Agreement at 2 (“BY AGREEING TO THIS BINDING 

ARBITRATION PROVISION, BOTH THE EMPLOYEE AND THE COMPANY 

MUTUALLY GIVE UP ALL RIGHTS TO TRIAL BY JURY.”).)  And the 

agreement provides a website address where a copy of the most current AAA rules 

may be found.  (Id. at 1.) 

 

Moreover, the circumstances surrounding Mr. Ziober’s signing of the 

agreement have none of the indicia of procedural unconscionability that were 

present in the recent case before the Ninth Circuit, Chavarria v. Ralphs Grocery 

Co., 733 F.3d 916 (9th Cir. 2013).  In Chavarria, the arbitration agreement the 

plaintiff signed consisted of a single paragraph contained within the employment 

application.  Id. at 923.  Not until three weeks into her employment was she 

provided the four-page document that actually set forth the detailed terms of the 

arbitration policy.  Id.  In addition, the employer’s arbitration policy was binding 

regardless of whether the employee signed it.  Id. at 922.  Under these 
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circumstances, the Ninth Circuit upheld a finding of procedural unconscionability.  

Id.  Here, Mr. Ziober signed the agreement before he returned it to BLB 

Resources’ HR Department, and the agreement was not binding unless Mr. Ziober 

agreed to its terms and signed the document.  (See Ziober Decl. ¶ 5−8.)  The Court 

finds no procedural unconscionability. 

Mr. Ziober has likewise failed to show that the agreement is substantively 

unconscionable.  Substantive unconscionability involves “overly harsh” or “one-

sided” results.  Armendariz, 24 Cal. 4th at 114 (internal quotation marks omitted).  

Substantive unconscionability may be found in the employment context where the 

arbitration agreement is not mutual, that is, where it requires the employee to 

arbitrate claims but not the employer, or where the agreement limits the damages 

or remedies available to employees.  Id. at 115–21.  Here, however, the agreement 

mutually requires Mr. Ziober and BLB Resources to arbitrate all covered claims.  

Indeed, the agreement explicitly covers “any and all claims that the Company may 

have against the Employee.”  (Agreement at 2.)  In addition, the agreement 

complies with all of the requirements outlined by the California Supreme Court in 

Armendariz, 24 Cal. 4th at 102−14, because it (i) provides for arbitration before a 

neutral arbitrator from a well-recognized arbitration administrator, the AAA; (ii) 

provides that parties may conduct discovery to the same extent as would be 

permitted in a court of law; (iii) provides that the arbitrator shall issue a written 

decision stating the essential findings and conclusions on which the award is 

based; (iv) provides that the arbitrator shall have full authority to award all 

remedies that would be available in court; and (v) provides that BLB Resources is 

to pay all arbitration fees and costs.  The agreement therefore lacks any typical 

indicia of substantive unconscionability. 

// 
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Mr. Ziober contends that the agreement is unconscionable because it “does 

not bind the arbitrator to rule within the statutes at [sic] question and award fees in 

accordance with the statutes, or to refrain from imposing attorney’s fees and costs 

upon the Plaintiff if he or she does not prevail against the Defendant” and, 

moreover, gives no right to appeal the arbitrator’s ruling.  But none of these 

circumstances renders the agreement here substantively unconscionable.  First, 

there is nothing in the arbitration agreement or the AAA Rules suggesting the 

arbitrator would not follow statutory requirements.  To the contrary, the agreement 

states that the arbitrator “shall have full authority to award all remedies, which 

would be available in court.”  (Agreement at 1.)  Similarly, the AAA Rules provide 

that “[t]he arbitrator may grant any remedy or relief that would have been available 

to the parties had the matter been heard in court including awards of attorney’s fees 

and costs, in accordance with applicable law.”  (Dkt. No. 6-2 [“Okelberry Decl.”] 

Exh. B [“AAA Rules”] Rule 39(d) (emphasis added).)  Second, Mr. Ziober fails to 

cite any legal authority for the proposition that an arbitration agreement is 

unconscionable because the FAA provides that arbitration awards are non-

appealable save for those grounds specified by statute.  See 9 U.S.C. §§ 10, 11 

(grounds for vacatur and modification of arbitration awards); Hall St. Assocs. v. 

Mattel, Inc., 552 U.S. 576, 578 (2008) (holding that the statutory grounds for 

vacatur and modification are exclusive, and may not be supplemented by contract).  

The agreement here does not limit any statutory ground for judicial review of an 

arbitration award and is thus wholly consistent with the FAA. 

The Court concludes that the agreement here is valid and that Mr. Ziober’s 

claims are all encompassed by the agreement because the claims “aris[e] out of 

[his] employment or cessation of that employment.”  (Agreement at 1.)   The 

claims must therefore be compelled to arbitration. 
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B. Arbitrability of USERRA Claims 

Mr. Ziober also contends that his USERRA claims are not arbitrable.  As the 

party opposing arbitration, Mr. Ziober bears the burden to prove that Congress 

intended to preclude a waiver of a judicial forum for USERRA claims.  See Gilmer 

v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24 (1991).  Section 4302 of

USERRA, titled “Relation to other law and plans or agreements,” provides: “This 

chapter supersedes any . . . contract, agreement, . . . or other matter that reduces, 

limits, or eliminates in any manner any right or benefit provided by this chapter 

[i.e., Chapter 43 of USERRA] . . . .”  38 U.S.C. § 4302(b).  USERRA is liberally 

construed in favor of military beneficiaries. 

Mr. Ziober contends that one right under USERRA that may not be 

“reduce[d], limite[d], or eliminate[d]” is a service member’s right to bring suit in 

federal court.  The Court disagrees.  USERRA does not provide a nonwaivable 

right to a judicial forum.  Rather, it provides that “[a] person may commence an 

action for relief with respect to a complaint against a . . . private employer if the 

person has chosen not to apply to the Secretary for assistance.”  38 U.S.C. 

§ 4323(a)(3)(A).  It further provides that “[i]n the case of an action against a

private employer by a person, the district courts of the United States shall have 

jurisdiction of the action.”  Id. § 4323(b)(3).  Neither of these provisions requires 

that federal courts be the exclusive forum for USERRA claims, nor do the 

provisions explicitly preclude arbitration of such claims.  The “rights and benefits” 

provided by Chapter 43 of USERRA are substantive rights, including service 

members’ rights “to reemployment, to leaves of absence, to protection against 

discrimination and to health and pension plan benefits.”  Garrett v. Circuit City 

Stores, Inc., 449 F.3d 672, 677 (5th Cir. 2006). 
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In Gilmer, the Supreme Court made clear that “statutory claims may be the 

subject of an arbitration agreement, enforceable pursuant to the FAA.”  500 U.S. at 

26.  The Court noted that “[a]lthough all statutory claims may not be appropriate 

for arbitration, ‘[h]aving made the bargain to arbitrate, the party should be held to 

it unless Congress itself has evinced an intention to preclude a waiver of judicial 

remedies for the statutory rights at issue.’ ”  Id. (quoting Mitsubishi Motors Corp. 

v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985)) (second alteration in 

original).  “If such an intention exists, it will be discoverable in the text of the 

[statute], its legislative history, or an ‘inherent conflict’ between arbitration and the 

[statute]’s underlying purposes.”  Id.  The Supreme Court has also noted that “[b]y 

agreeing to arbitrate a statutory claim, a party does not forego the substantive 

rights afforded by the statute; it only submits to their resolution in an arbitral, 

rather than a judicial, forum.”  Mitsubishi, 473 U.S. at 628. 

 

Here, except for noting that USERRA vests district courts with jurisdiction 

and that USERRA is to be construed liberally in favor of military beneficiaries, 

Mr. Ziober points to nothing in the statute’s text or history, nor does he point to 

any inherent conflict, that shows that Congress intended to preclude arbitration of 

USERRA claims.  The arbitration agreement here allows Mr. Ziober to receive in 

arbitration any remedy under USERRA that he would be entitled to seek in federal 

court.  Accordingly, the Court concludes that Mr. Ziober’s USERRA claims are 

arbitrable.3 

 

// 

                                                           
3  Although the Supreme Court and the Ninth Circuit have not yet ruled on the arbitrability of 
USERRA claims, both federal circuit courts to address the arbitrability of such claims have held 
that USERRA claims are indeed arbitrable.  See Garrett v. Circuit City Stores, Inc., 449 F.3d 672 
(5th Cir. 2006) (holding that USERRA claims were arbitrable under agreement providing that all 
“claims arising out of cessation of employment” would be subject to arbitration); Landis v. 
Pinnacle Eye Care, 537 F.3d 559 (6th Cir. 2008). 
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C. Dismissal under Rule 12(b)(6) 

BLB Resources asks the Court to either dismiss the action under Rule 

12(b)(6) or stay the action pending arbitration under 9 U.S.C. § 3.  Because the 

Court finds that all of Mr. Ziober’s claims must be compelled to arbitration, the 

Court dismisses, rather than stays, the action.  See Johnmohammadi v. 

Bloomingdale’s, Inc., --- F.3d ----, No. 12-55578, 2014 WL 2808135, at *1 (9th 

Cir. June 23, 2014) (“[N]otwithstanding the language of § 3, a district court may 

either stay the action or dismiss it outright when, as here, the court determines that 

all of the claims raised in the action are subject to arbitration.”). 

IV. CONCLUSION

For the foregoing reasons, BLB Resources’ motion to compel arbitration and 

to dismiss the action under Rule 12(b)(6) is GRANTED. 

DATED: July 31, 2014 

________________________________ 

CORMAC J. CARNEY 

UNITED STATES DISTRICT JUDGE 
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KEVIN ZIOBER 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

KEVIN ZIOBER, an individual, 

Plaintiff, 

vs. 

BLB RESOURCES, INC., a California 
Corporation; and DOES 1 through 10, 
inclusive, 

Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  8:14-cv-00675 

COMPLAINT FOR: 

1. VIOLATIONS OF THE
UNIFORM SERVICES
EMPLOYMENT AND
REEMPLOYMENT RIGHTS
ACT (38 U.S.C § 4301 et seq.);

2. VIOLATION OF THE
CALIFORNIA MILITARY
AND VETERANS CODE §
394;

3. WRONGFUL DISCHARGE
AGAINST PUBLIC
POLICY;

4. INTENTIONAL
INFLICTION OF
EMOTIONAL DISTRESS;

5. NEGLIGENT INFLICTION
OF EMOTIONAL
DISTRESS

DEMAND FOR JURY TRIAL 
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INTRODUCTION 

1. Plaintiff Kevin Ziober, an individual, brings this Complaint on behalf of

himself while being under the protections of the Uniform Services Employment and 

Reemployment Rights Act, 38 U.S.C.A. §§ 4301 et seq (hereinafter “USERRA”) and the 

California Military and Veterans Code § 394 in connection with his employment with 

BLB Resources, Inc., a California Corporation (hereinafter “Defendant”). 

2. The United States enacted the Uniform Services Employment and

 Reemployment Rights Act in 1994, 38 U.S.C §§ 4301-4335  “(1) to encourage non-career 

service in the uniformed services by eliminating or minimizing the disadvantages to 

civilian careers and employment which can result from such service; (2) to minimize the 

disruption to the lives of persons performing service in the uniformed services as well as to 

their employers, their fellow employees, and their communities, by providing for the 

prompt reemployment of such persons upon their completion of such service; and, (3) to 

prohibit discrimination against persons because of their service in the uniformed services.”  

3. The California Military and Veterans code was likewise enacted by the State of

California to encourage service in both the National Guard of California and service in the 

armed forces of the United States by providing broad protections for the service member’s 

civilian employment. 

4. Specific protections provided by the USERRA include:  a prohibition of

discrimination against persons who serve in the uniformed services (38 U.S.C. § 4311); 

reemployment rights of persons who serve in the uniformed services (38 U.S.C. § 4312); 

and, certain rights, benefits, and obligations of persons absent from employment for 

service in a uniformed service (38 U.S.C. § 4316).  

5. California Military and Veterans Code section 394 states, in part that “no person

shall discriminate against any officer, warrant officer or enlisted member of the military or 

Navy forces of the state or of the United States because of that membership.” (Cal Military 

and Veterans Code § 394.)  

6. California law also allows for a “tort cause of action for wrongful termination
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that violates public policy (See Freund v. Nycomed Amersham, 347 F.3d 752, 758 (9th Cir. 

2003.)) 

7. This Complaint alleges that the Defendant, individually and by and through its

agents and employees, violated the statutory protections afforded to service members by 

the USERRA and California Military and Veterans Code; and, is in violation of California 

law for wrongful termination in violation of public policy; and, by their egregious, 

malicious and indifferent actions and attitude, inflicted both negligent and intentional 

emotional distress against the Plaintiff.   

PARTIES 

8. Plaintiff Kevin Ziober is a Lieutenant in the United States Navy Reserve and is a

 resident of the State of California.  At all times relevant to this Complaint, Plaintiff was a 

member of the United States Navy Reserve and entitled to the protections of the 

Uniformed Services Employment and Reemployment Rights Act, the California Military 

and Veterans Code as well as other California Law. (38 U.S.C. § 4301 et. seq.; California 

Military and Veterans Code § 394; Freund v. Nycomed Amersham, supra 347 F.3d at pg. 

758.) 

9. BLB Resources, Inc. is a corporation and is organized and existing under the

 laws of the State of California and has its principal place of business at 16845 Von 

Karman Avenue, Suite 100, Irvine, CA 92606.  

JURISDICTION AND VENUE 

10. The claims asserted herein arise under the Uniformed Services Employment and

Reemployment Rights Act, 38 U.S.C. § 4301 et seq., California Military and Veterans 

Code § 394; and, California common law. 

11. This Court has jurisdiction over the federal causes of action plead in this

complaint pursuant to 28 U.S.C. § 1331 as the claims arise under the laws of the United 

States.  
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12. This Court has jurisdiction over the California state law causes of action 

pursuant to 28 U.S.C. §1367 as the state law claims are substantially related to the original 

federal claim.  

13.  The Defendants conduct business in the State of California, have entered into 

contracts to be performed in whole or in part in California and are subject to personal 

jurisdiction in California under the State’s Long-Arm Statute (CA Code Civ. Pro. § 

410.10). 

14. Venue is proper in the District pursuant to 28 U.S.C. § 1391 (b) and (c) as many  

of the acts and transactions forming the basis of the claims in this action occurred in 

substantial part in this District and the Defendant is a corporate entity subject to personal 

jurisdiction in this District.   

FACTS 

15. Plaintiff Kevin Ziober was commissioned as an Ensign in the United States  

Navy Reserve in 2008. 

16. In July, 2012 Plaintiff Kevin Ziober was promoted to the rank of Lieutenant in  

the United States Navy Reserve. 

17. Defendant is in the business of marketing and managing Real Estate Owned  

(REO) properties.  The majority of its REO sales are conducted on properties of the United 

States Department of Housing and Urban Development (hereinafter “HUD”), pursuant to 

Asset Management contracts awarded to Defendant by the Federal Government. 

18. Upon information and belief, the majority of the Defendant’s revenues are 

derived from federal government contracts.  

19. On July 15, 2010, Plaintiff was hired by Defendant BLB Resources, Inc. as 

Operations Director. 

20.   On or about April 8, 2011 Plaintiff’s job description was changed to Project 

Manager for the “3.0 Contract” for Region 2S.  The “3.0 Contract” was a federal 

government contract secured by Defendants to market and manage REO properties on 

behalf of HUD in Region 2S. 
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21. Region 2S is the sales region covering the Western United States, and

 encompasses the states of California, Oregon, Washington, Alaska, and Hawaii. 

22. Upon information and belief, the “3.0 Contract” was subject to extension by

HUD and thus there was no date certain of its termination. 

23. At all times relevant herein, Defendant was aware Plaintiff was a member of the

United States Navy Reserve. 

24. Since being hired by Defendant, Plaintiff participated in weekend reserve duty

drills as well as Annual Training (AT) periods with the United States Navy Reserve.  

Plaintiff participated in AT periods on or about May 2011 and April 2012, both of which 

lasted for two weeks. 

25. For each AT period that Plaintiff participated in during 2011 and 2012, Plaintiff

provided Defendant with advance notice of his required absence due to military duty. 

26. During August, 2011, Plaintiff notified Defendant verbally and via email to

Gregory Siesel, Defendant’s Director of Operations and Plaintiff’s immediate supervisor, 

and Christopher Payne, Defendant’s Human Resources Director, that he was on a “short 

list” to deploy to Afghanistan with the United States Navy Reserves, and that it was not a 

matter of if, but when he would be deploying as a result of his military obligations. 

27. Despite the fact that Plaintiff did not yet have orders to deploy to Afghanistan in

August 2011, he still made this notification to Defendant in order to provide as much 

advance notice as possible to Defendant for planning purposes. 

28. On or about October 25, 2012, Plaintiff notified Defendant verbally and via

email to Rod and Susan Gaston, Defendant’s CEO and President, respectively, as well as 

Gregory Siesel, Defendant’s Director of Operations and Plaintiff’s immediate supervisor, 

and Christopher Payne, Defendant’s Human Resources Director, that he had received 

official verbal notification from the United States Navy that he was being recalled to active 

duty for deployment to Afghanistan in support of Operation Enduring Freedom as an 

Intelligence Officer attached to Combined Forces Special Operations Command.  

Although Plaintiff was not in receipt of written orders at that time, he notified Defendant 
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as soon as possible of his impending deployment to once again provide Defendant with as 

much advance notice as possible for planning purposes.  Plaintiff also expressed his desire 

to return to his position of employment with Defendant after his military deployment to 

Afghanistan was concluded. 

29. Plaintiff’s notification to Defendant made clear that his last day at work would

be November 30, 2012 due to his military obligations and that he would be deployed to 

Afghanistan for 350 days starting on February 15, 2013. 

30. Plaintiff provided his official orders to active duty to Defendant on or about

November 13, 2012.  In this notification to Defendant, Plaintiff again expressed his desire 

to return to his position of employment with Defendant upon his return from military 

deployment to Afghanistan. 

31. Defendant acknowledged receipt of the Plaintiff’s notification of his military

activation and deployment orders to Afghanistan. 

32. On November 30, 2012, Defendant held a farewell party complete with cake,

balloons, cards, gifts, and decorations at Defendant’s office in Irvine, CA in honor of 

Plaintiff, where 40-50 of Defendant BLB Resources, Inc. personnel were present to wish 

Plaintiff well on his military deployment to Afghanistan.  The personnel present included 

Rod and Susan Gaston, President and CEO of Defendant BLB Resources, Inc. 

33. At approximately 4:45 p.m. on that same day of November 30, 2012, after the

party had concluded, Plaintiff was summoned to the Defendant’s Human Resources 

department, where he was met by Christopher Payne, Defendant’s Human Resources 

Director, and Gregory Siesel, Plaintiff’s immediate supervisor, along with an individual he 

was informed was Defendant’s attorney. 

34. Defendant’s attorney, along with Mr. Payne and Mr. Siesel, informed Plaintiff

that he was being terminated as an employee by Defendant, and the reason was that the 

“3.0 Contract” to which Plaintiff was assigned was anticipated to be ending in December 

2012.  Plaintiff was specifically told his position would not be available to him upon his 

return from active military duty.   
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35. On or about December 1, 2012, Plaintiff reported as ordered for military duty

with the United States Navy.  Plaintiff underwent pre-deployment training from on or 

about December 1, 2012 to February 14, 2013, and deployed on or about February 18, 

2013 to Afghanistan.  He returned to the United States from Afghanistan on or about 

February 17, 2014, and after final out processing, Plaintiff’s military reserve activation 

orders concluded on or about April 10, 2014. 

36. The “3.0” Contract, which was alleged by Defendant to be ending in December

2012 and cited by Defendant as the reason for Plaintiff’s termination, was still in effect 

when Plaintiff was terminated. 

37. Upon information and belief, the “3.0 Contract” was extended by HUD and

remained in effect with Defendant until on or about February 2014. 

38. Upon information and belief, no other employee of Defendant except Plaintiff

was terminated because of the alleged anticipated ending of the “3.0” Contract. 

39. Upon information and belief, Defendant bid upon, and was awarded a contract

by HUD called the “3.5 Contract” which has replaced the “3.0 Contract.” 

40. Upon information and belief, the “3.5 Contract” is identical to the “3.0 Contract”

as it is a federal government contract for Defendant to market and manage REO properties 

on behalf of HUD in Region 2S, which encompasses the states of California, Oregon, 

Washington, Alaska, and Hawaii and the “3.5 Contract” is in force as of the time of this 

complaint.    

FIRST CAUSE OF ACTION 

(Violation of 38 U.S.C. § 4311—Discrimination against persons who serve in the 

uniformed services and acts of reprisals prohibited)  

41. Plaintiff re-alleges each and every allegation set forth above as if repeated

verbatim herein. 

42. On or about November 13, 2012, Plaintiff received official notification in the

form of orders from the United States Navy that he was being recalled to active military 
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duty from a reserve status and was scheduled to deploy to Afghanistan for 350 days of 

combat duty.  His report date to active duty was on or about December 1, 2012.  

43. On or about November 13, 2012, Plaintiff informed the Defendant, where the

Plaintiff was a full time permanent employee, of his recall to active duty in the United 

States Navy and provided his employer with a copy of his orders.  He requested all rights 

and privileges of both federal and state law under the USERRA and California Military 

and Veterans Code be afforded to him.  Plaintiff informed his employer of his report date 

to active duty and intent to return to his employment upon completion of his active duty.   

Defendant accepted and acknowledged receipt of the Plaintiff’s orders.   

44. On November 30, 2012 Defendant hosted a “going away party” for the Plaintiff

during the work day.  In attendance were colleagues, friends and associates who gathered 

to wish the Plaintiff well as he was departing for the war in Afghanistan.  After the party, 

Defendant, through its agents and employees Gregory Siesel and Christopher Payne, asked 

Plaintiff to join them in a private office for a meeting.  At the meeting Plaintiff was 

informed that he was terminated from his position and that he had no guarantee of 

reemployment upon the conclusion of his period of overseas military service.  The 

termination was after he provided notice of his return to active service in the United States 

Navy and gave the Defendant his intent to return to his employment after his period of 

service.  The only proffered explanation was that the Defendant employer had concerns 

that the “3.0 Contract” that Plaintiff was assigned to might not be renewed at some point in 

the future.  Given the close proximity in time of the Plaintiff’s notice of his return to active 

service in the United States Navy to the Defendant’s actions terminating the Plaintiff’s 

employment, it is apparent that the Defendant’s actions were instead motivated by and in 

retaliation for the Plaintiff’s service in the United States Navy as no other employee was 

terminated by Defendant due to the possibility that the “3.0” contract might be terminated. 

45. Section 4311 of the USERRA statute makes illegal discrimination against

persons who serve in the uniformed services and prohibits acts of reprisals.  The statute 

reads “a person who is a member of, applies to be a member of, performs, has performed, 
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applies to perform, or has an obligation to perform in a uniformed service shall not be 

denied initial employment, reemployment, retention in employment, promotion, or any 

benefit of employment by an employer on the basis of that membership, application for 

membership, performance of service, application for service, or obligation.”  (38 U.S.C. § 

4311) (emphasis added). 

46. Such conduct by the Defendant against a member of the uniformed services of

the United States is especially egregious given that the Defendant derives the majority of 

its business through federal government contracts.  

SECOND CAUSE OF ACTION 

(Violation of 38 U.S.C. 4312 - Reemployment rights of persons who serve in the 

uniformed services)  

47. Plaintiff re-alleges each and every allegation set forth above as if repeated

verbatim herein. 

48. Section 4312 of the USERRA provides broad and expansive reemployment

rights for members of the armed forces called to active duty.  The statute reads, in part: 

“any person whose absence from a position of employment is necessitated by reason of 

service in the uniformed services shall be entitled to the reemployment rights and benefits 

and other employment benefits.”  (38 U.S.C. § 4312.) 

49. Here, the Defendant, by terminating the Plaintiff from his position of

employment after he provided notice of his recall to active service in the United States 

Navy, prospectively denied the Plaintiff his reemployment rights guaranteed by USERRA. 

The Defendant specifically told the Plaintiff that his position was terminated and would 

not be available to him upon his return from active duty in the United States Navy. 

50. Upon the Plaintiff providing notice to the Defendant of his recall to active

service and his intent to return to his employment with the Defendant upon his return from 

service, the Plaintiff was guaranteed by this Court an “unqualified right” to reemployment. 

(Jordan v. Air Products Chemicals, 225 F. Supp. 2d 1206 (C.D. Cal. 2002). 

51. Given that the Defendant’s actions were subsequent to the Plaintiff providing
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notice of his return to active service and after the Plaintiff made clear his intent to return to 

his employment upon the conclusion of his active service, the actions of the Defendant 

constitute a prospective and constructive denial of the Plaintiff’s reemployment rights 

under section 4312 of USERRA.  The Defendant’s actions are especially egregious given 

that the majority of the Defendant’s revenues are derived from federal government 

contracts.   

THIRD CAUSE OF ACTION 

(Violation of 38 U.S.C. § 4316—Rights, benefits, and obligations of persons absent 

from employment for service in a uniformed service) 

52. Plaintiff re-alleges each and every allegation set forth above as if repeated

verbatim herein. 

53. Plaintiff is entitled per section 4316 of USERRA to return to his position of

employment with the Defendant to the position he held prior to his period of military 

service as well as all “seniority and other rights and benefits determined by the seniority 

that the person had on the date of the commencement of service in the uniformed services, 

plus the additional seniority and rights and benefits that such person would have attained if 

the person had remained continuously employed.”  (38 U.S.C. § 4316 (a)). 

54. Section 4316 of USERRA provides for assurances of continued employment for

a statutory period.  Given that the Plaintiff was recalled to active duty in excess of 180 

days, he may not be discharged from his employment for one year after the date of his 

reemployment.  (38 U.S.C. § 4316 (c) (1)). 

55. Here, the Plaintiff was terminated from his position of employment after he

provided notice of his orders recalling him to active military duty with the United States 

Navy.  The Defendant’s actions prospectively and constructively denied him the rights and 

benefits of his employment with the Defendant under section 4316 of the USERRA 

statute.   The Defendant’s actions are especially egregious given that the majority of the 

Defendant’s revenues are derived from federal government contracts.   

FOURTH CAUSE OF ACTION 
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(Violation of California Military and Veterans Code § 394)—No person shall 

discriminate against any officer, warrant officer or enlisted member of the military 

or Navy forces of the state or of the United States because of that membership   

56. Plaintiff re-alleges each and every allegation set forth above as if repeated

verbatim herein. 

57. Section 394 of the California Military and Veterans Code proscribes

discrimination against members of the “military or Navy forces . . .  of the United States. 

(Cal. Mil. and Vet. Code § 394.) 

58. Here, the Plaintiff was terminated from his position of employment with the

Defendant subsequent to his providing notice to the Defendant of his recall to active 

military duty as an officer in the United States Navy.  Given the close proximity in time 

between Plaintiff providing Defendant with notice of his recall and intent to return to 

employment after his military service with Defendant’s termination of Plaintiff’s 

employment, it is clear that Defendant’s actions were motivated by and in retaliation for 

Plaintiff’s recall to active duty in the United States Navy, and thus violate the California 

Military and Veterans Code.  Defendant’s actions were especially egregious given the 

Plaintiff was terminated at his going away party in front of his peers and colleagues; and, 

given that Defendant derives the majority of its revenues from federal government 

contracts.    

FIFTH CAUSE OF ACTION 

(Wrongful Termination:  Public Policy Violation) 

59. Plaintiff re-alleges each and every allegation set forth above as if repeated

verbatim herein. 

60. Defendant, on or about November 30, 2012, illegally terminated Plaintiff from

his employment after the Plaintiff provided noticed of his recall to active service in the 

United States Navy in violation of public policy expressed in the 38 U.S.C. § 4301, et seq. 

and the California Military and Veterans Code § 394. (See Freund v. Nycomed Amersham, 

supra, 347 F.3d at pg. 758.) 
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61. As a proximate result of this wrongful termination in violation of public policy,

Plaintiff was caused to suffer, and continues to suffer, from humiliation, anxiety, severe 

emotional distress, worry, fear, and special damages (to include lost wages) and general 

damages.  This wrongful termination was especially grievous in that the Plaintiff was 

terminated after he provided Defendant employer with the Plaintiff’s orders to active 

military duty and as he was preparing to deploy to serve in combat in Afghanistan for 

nearly one year (350 days).  Moreover, the Plaintiff was notified of the improper and 

illegal decision to terminate him in violation of public policy at his going away party and 

in proximity to his peers. The Defendant’s actions are especially egregious given that the 

majority of the Defendant’s revenues are derived from federal government contracts.   

62. Defendant Employer did the things above alleged, intentionally, oppressively,

and maliciously with an evil and malevolent motive to a United States Navy Reserve 

Officer who had dropped his affairs to take up the nation’s burdens to deploy to a combat 

zone in defense of the Republic and after Plaintiff had provided his orders to active duty to 

Defendant Employer.  The United States Congress and the California General Assembly 

specifically crafted legislation to provide employment protections for members of the 

Reserve of the Armed Forces who are called to active duty.  Defendant Employer actions 

were against public policy, were deliberate, calculative, obnoxious, and despicable and 

ought not to be suffered by a member of the Armed Forces who is preparing to deploy to 

defend the Republic in a combat zone.   

SIXTH CAUSE OF ACTION 

(Intentional Infliction of Emotional Distress) 

63. Plaintiff re-alleges each and every allegation set forth above as if repeated

verbatim herein. 

64. Defendant, on or about November 30, 2012, illegally terminated Plaintiff from

his employment after the Plaintiff provided notice of his recall to active service in the 

United States Navy in violation of public policy expressed in the 38 U.S.C. § 4301, et seq. 

and California Military and Veterans Code § 394. 
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65. As a proximate result of this wrongful termination in violation of public policy,

Plaintiff was caused to suffer, and continues to suffer, from humiliation, anxiety, severe 

emotional distress, worry, fear, and special damages (to include lost wages) and general 

damages.  This wrongful termination was especially egregious in that the Plaintiff was 

terminated after he provided Defendant employer with the Plaintiff’s orders to active 

military duty and as he was preparing to deploy to serve in combat in Afghanistan for 

nearly one year (350 days).  Moreover, the Plaintiff was notified of the improper and 

illegal decision to terminate him in violation of public policy at his going away party and 

in proximity to his peers. The Defendant’s actions are especially egregious given that the 

majority of the Defendant’s revenues are derived from federal government contracts.   

66. Defendant Employer did the things above alleged, intentionally, oppressively,

and maliciously with an evil and malevolent motive to a United States Navy Reserve 

Officer who had dropped his affairs to take up the nation’s burdens to deploy to a combat 

zone in defense of the Republic and after Plaintiff had provided his orders to active duty to 

Defendant Employer.  The United States Congress and the California General Assembly 

specifically crafted legislation to provide employment protections for members of the 

reserve of the Armed Forces who are called to active duty.  Defendant Employer actions 

were against public policy, were deliberate, calculative, obnoxious, and despicable and 

ought not to be suffered by a member of the Armed Forces who is preparing to deploy to 

defend the Republic in a combat zone.   

SEVENTH CAUSE OF ACTION 

(Negligent Infliction of Emotional Distress) 

67. Plaintiff re-alleges each and every allegation set forth above as if repeated

verbatim herein. 

68. In the alternative, if said conduct of the Defendant and of its agents and

employees was not intentional, it was negligent and Plaintiff is thereby entitled to general 

damages for the negligent infliction of emotional distress.  
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PRAYER FOR RELIEF 

Wherefore, Plaintiff prays for relief and judgment as follows: 

a. Awarding compensatory, consequential and punitive damages in favor of the

Plaintiff for all damages sustained as a result of Defendants’ wrongdoing in an amount to 

be proven at trial; 

b. Awarding Plaintiff his costs and disbursements of this suit, including reasonable

attorneys’ fees, accountants’ fees and experts’ fees; 

c. Awarding such other and further relief as may be just and proper.

DATED: April 30, 2014 Respectfully submitted, 

By:  /s/ Kenneth A. Lee 
Kenneth A. Lee, Esq. 
CA Bar No. 188737 
BREWSTER & LEE, P.C. 
600 Anton Boulevard, Suite 1100 
Costa Mesa, California 92626 
Tel:  (714) 371-4036 
Fax:  (949) 335-0613 
klee@brewsterlee.com  
Attorneys for Plaintiff 
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JURY TRIAL DEMANDED 

Plaintiff hereby demands a trial by jury on all claims so triable. 

DATED: April 30, 2014 Respectfully submitted, 

By:  /s/ Kenneth A. Lee 
Kenneth A. Lee, Esq. 
CA Bar No. 188737 
BREWSTER & LEE, P.C. 
600 Anton Boulevard, Suite 1100 
Costa Mesa, California 92626 
Tel:  (714) 371-4036 
Fax:  (949) 335-0613 
klee@brewsterlee.com  
Attorneys for Plaintiff 
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Comprehensive Agreement

Employment At-Will and Mutual/Bilateral Arbitration

1. It is herb a reed b and between ~~` ~ ~' ~~ ̀  ~ ~~~~"Y J Y
(hereinafter "Employee") and BLB Resources, Inc. (hereinafter "Company") that the Employee's

employment is for an unspecified term and is at-will. Accordingly, either the Employee or th
e

Company can terminate the employment relationship at wiN, at any time, with or without cause 
ar

advance notice, at the option of the Company or the Employee. It is further agreed and

understood that the at-will nature of the employment relationship, which includes the Company'
s

right to discipline, demote ar transfer the Employee (or change his or her compensation) with o
r

without cause or advance notice, may not be changed, waived, or modified, except in an

individual written employment contract, signed by bath the Employee and the CEO of the

Company. Oral representations made before or after the Employee is hired do not alter this at-

will agreement. This is the entire agreement between the Company and the Employee

regarding the at-will nature of the Employee's employment, and this agreement supersedes an
y

and all prior or contemporaneous agreements regarding these issues.

2 To the fullest extent allowed by law, any controversy, claim or dispute between Employee

and the Company (and/or any of its owners, directors, officers, shareholders, employees,

affiliates, volunteers or agents) relating to or arising out of Employee's employment or the

cessation of that employment will be submitted to final and binding arbitration before a neutral

arbitrator in the county in which the Employee works (or worked) for determination in accordan
ce

with the American Arbitration Association's ("AAA") Employment Arbitration Rules and Mediatio
n

Procedures (excluding mediation), including any subsequent modifications or amendments to

such Rules, as the exclusive remedy for such controversy, claim or dispute. (A copy of the

most current Employment Arbitration Rules and Mediation Procedures may be found at

vwvw.adr.orq/Employment.)

fn any such arbitration, the parties may conduct discovery to the same extent as would be

permitted in a court of law. The arbitrator shall issue a, written dacision stating the essential

findings and conclusions on which the award is based, and shall have full authority to award all

remedies, which would be available in court. The Company shall pay the arbitrator's fees and

any arbitration administrative expenses. Any judgment upon the award rendered by the

arbitrators) may be entered in any court having jurisdiction thereof.

This mu#ual arbitration agreement covers, but is not limited to, claims of unpaid wages, breach of

contract, torts, violation of public policy, discrimination, harassment, or any other employment-

Revision I --U x 1.2010
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related claims under laws including but not limited to, Title VII of the Givil Rights Act of 1964, the

Americans With Disabilities Act, the Age Discrimination in Employment Act, the California Fair

Employment and Housing Act, the California Labor Code, and any other state or federal statutes

or laws relating to an employee's relationship with his/her employer, regardless of whether such

dispute is initiated by the Employee or the Company. This agreement also covers any and all

claims that the Company may have against the Employee, including (but not limited to) claims

far misappropriation of Company property, disclosure of proprietary information ar trade secrets,

interference with contract, trade libel, gross negligence, or any other claim far alleged wrongful

conduct ar breach of the duty of loyalty. Nevertheless, claims for workers' compensation

benefits and unemployment insurance, those arising under a union collective bargaining

agreement ar the National Labor Relations Act, ar any other claims where mandatory arbitration

is prohibited by law, are not covered by this arbitration agreement, end such claims may be

presented by either the Employee or the Company to the appropriate court or government

agency.

BY AGREEING TO THIS BINDING ARBITRRTION PROVISION BOTH THE EMPLOYEE AND

THE COMPANY MUTUALLY GIVE UP ALL RIGHTS TO TRIRL BY JURY. This bilateral

arbitration agreement is to be construed as broadly as is permissible under applicable law.

MY SIGNATURE BEL(aW ATTESTS TO THE FACT THAT I HAVE READ, UNDERSTAND,

AND AGREE TO BE LEGALLY BOUND TO ALL OF THE ABOVE TERMS.

Signed at ~-f ~~` ̀ ~'L~~- ,California/Michigan, this ~,C~~~~ ~~ day
° ....-~.~_

of, >,_ , 2 <'.~~,

._ -"~, -,

{Employee S7 ature}

_~ ~ ~ ' _ ~

BLB Resources, Inc.

l.1 r~ ""~`1 ,tr^^.--- ~ ~I ~~
y, rr ~__

Its: f✓x~~ ~~z ~ -- ~ -~c~,~~~ ~~~~~.-~c-~~

Date: /~t ~ !~ ~ ~,~' ~`~

Comprehensive Agreement -Employment Qt-Will and MutualBilateral Arbitration

~ BLB Resources, Inc.
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Stat. 936, and was repealed by Pub. L. 113–128, title V, 
§§ 506, 511(a), July 22, 2014, 128 Stat. 1703, 1705, effective 
July 1, 2015. For complete classification of this Act to 
the Code, see Tables. 

AMENDMENTS 

2011—Subsec. (a)(3). Pub. L. 112–56, § 239(1), inserted at 
end ‘‘Such priority includes giving access to such serv-
ices to a covered person before a non-covered person or, 
if resources are limited, giving access to such services 
to a covered person instead of a non-covered person.’’ 

Subsec. (d). Pub. L. 112–56, § 239(2), amended subsec. 
(d) generally. Prior to amendment, text read as follows: 
‘‘In the annual report required under section 4107(c) of 
this title for the program year beginning in 2003 and 
each subsequent program year, the Secretary of Labor 
shall evaluate whether covered persons are receiving 
priority of service and are being fully served by quali-
fied job training programs, and whether the representa-
tion of veterans in such programs is in proportion to 
the incidence of representation of veterans in the labor 
market, including within groups that the Secretary 
may designate for priority under such programs, if 
any.’’ 

DEPARTMENT OF LABOR IMPLEMENTATION OF 
REGULATIONS FOR PRIORITY OF SERVICE 

Pub. L. 109–461, title VI, § 605, Dec. 22, 2006, 120 Stat. 
3439, provided that: ‘‘Not later than two years after the 
date of the enactment of this Act [Dec. 22, 2006], the 
Secretary of Labor shall prescribe regulations to imple-
ment section 4215 of title 38, United States Code.’’ 

REQUIREMENT TO PROMPTLY ESTABLISH ONE-STOP 
EMPLOYMENT SERVICES 

Pub. L. 107–288, § 4(c), Nov. 7, 2002, 116 Stat. 2044, pro-
vided that: ‘‘By not later than 18 months after the date 
of the enactment of this Act [Nov. 7, 2002], the Sec-
retary of Labor shall provide one-stop services and as-
sistance to covered persons electronically by means of 
the Internet, as defined in section 231(e)(3) of the Com-
munications Act of 1934 [47 U.S.C. 231(e)(3)], and such 
other electronic means to enhance the delivery of such 
services and assistance.’’ 

CHAPTER 43—EMPLOYMENT AND REEM-
PLOYMENT RIGHTS OF MEMBERS OF THE 
UNIFORMED SERVICES 

SUBCHAPTER I—GENERAL 

Sec. 

4301. Purposes; sense of Congress. 
4302. Relation to other law and plans or agree-

ments. 
4303. Definitions. 
4304. Character of service. 

SUBCHAPTER II—EMPLOYMENT AND REEMPLOY-
MENT RIGHTS AND LIMITATIONS; PROHIBI-
TIONS 

4311. Discrimination against persons who serve in 
the uniformed services and acts of reprisal 
prohibited. 

4312. Reemployment rights of persons who serve in 
the uniformed services. 

4313. Reemployment positions. 
4314. Reemployment by the Federal Government. 
4315. Reemployment by certain Federal agencies. 
4316. Rights, benefits, and obligations of persons 

absent from employment for service in a 
uniformed service. 

4317. Health plans. 
4318. Employee pension benefit plans. 
4319. Employment and reemployment rights in for-

eign countries. 

SUBCHAPTER III—PROCEDURES FOR ASSIST-
ANCE, ENFORCEMENT, AND INVESTIGATION 

4321. Assistance in obtaining reemployment or 
other employment rights or benefits. 

Sec. 

4322. Enforcement of employment or reemploy-
ment rights. 

4323. Enforcement of rights with respect to a State 
or private employer. 

4324. Enforcement of rights with respect to Federal 
executive agencies. 

4325. Enforcement of rights with respect to certain 
Federal agencies. 

4326. Conduct of investigation; subpoenas. 
4327. Noncompliance of Federal officials with dead-

lines; inapplicability of statutes of limita-
tions. 

SUBCHAPTER IV—MISCELLANEOUS PROVISIONS 

4331. Regulations. 
4332. Reports. 
4333. Outreach. 
4334. Notice of rights and duties. 
4335. Training for Federal executive agency human 

resources personnel on employment and re-
employment rights and limitations. 

CODIFICATION 

This chapter was originally added by Pub. L. 93–508, 
title IV, § 404(a), Dec. 3, 1974, 88 Stat. 1594, and amended 
by Pub. L. 94–286, May 14, 1976, 90 Stat. 517; Pub. L. 
94–502, Oct. 15, 1976, 90 Stat. 2383; Pub. L. 96–466, Oct. 17, 
1980, 94 Stat. 2171; Pub. L. 97–295, Oct. 12, 1982, 96 Stat. 
1287; Pub. L. 98–620, Nov. 8, 1984, 98 Stat. 3335; Pub. L. 
99–576, Oct. 28, 1986, 100 Stat. 3248; Pub. L. 102–12, Mar. 
18, 1991, 105 Stat. 34; Pub. L. 102–25, Apr. 6, 1991, 105 Stat. 
75; Pub. L. 102–568, Oct. 29, 1992, 106 Stat. 4320. This 
chapter is shown here, however, as having been added 
by Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 Stat. 3150, 
without reference to those intervening amendments be-
cause of the general amendment of this chapter by Pub. 
L. 103–353. 

A prior chapter 43 ‘‘Mustering-Out Payments’’, Pub. 
L. 85–857, Sept. 2, 1958, 72 Stat. 1222, 1223, consisted of 
sections 2101 to 2105, prior to repeal by Pub. L. 89–50, 
§ 1(a), June 24, 1965, 79 Stat. 173.

AMENDMENTS 

2008—Pub. L. 110–389, title III, §§ 311(f)(2), 313(b), Oct. 
10, 2008, 122 Stat. 4164, 4167, added items 4327 and 4335. 

2004—Pub. L. 108–454, title II, § 203(b), Dec. 10, 2004, 118 
Stat. 3606, added item 4334. 

1998—Pub. L. 105–368, title II, § 212(b)(2), Nov. 11, 1998, 
112 Stat. 3331, added item 4319. 

SUBCHAPTER I—GENERAL 

§ 4301. Purposes; sense of Congress

(a) The purposes of this chapter are—
(1) to encourage noncareer service in the 

uniformed services by eliminating or minimiz-
ing the disadvantages to civilian careers and 
employment which can result from such serv-
ice; 

(2) to minimize the disruption to the lives of 
persons performing service in the uniformed 
services as well as to their employers, their 
fellow employees, and their communities, by 
providing for the prompt reemployment of 
such persons upon their completion of such 
service; and 

(3) to prohibit discrimination against per-
sons because of their service in the uniformed 
services. 

(b) It is the sense of Congress that the Federal 
Government should be a model employer in car-
rying out the provisions of this chapter. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3150; amended Pub. L. 104–275, title III, 
§ 311(1), Oct. 9, 1996, 110 Stat. 3333.)
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PRIOR PROVISIONS 

A prior section 4301, added Pub. L. 93–508, title IV, 
§ 404(a), Dec. 3, 1974, 88 Stat. 1594, § 2021; amended Pub. 
L. 94–502, title VI, § 608(1), (2), Oct. 15, 1976, 90 Stat. 2405; 
Pub. L. 99–576, title III, § 331, Oct. 28, 1986, 100 Stat. 3279; 
Pub. L. 102–12, § 5(a), Mar. 18, 1991, 105 Stat. 36; Pub. L. 
102–25, title III, § 340(a), Apr. 6, 1991, 105 Stat. 92; renum-
bered § 4301, Pub. L. 102–568, title V, § 506(a), Oct. 29, 
1992, 106 Stat. 4340, related to reemployment rights of 
persons inducted into the Armed Forces of the United 
States and benefits protected, prior to the general 
amendment of this chapter by Pub. L. 103–353. This sec-
tion, as in effect on the day before Oct. 13, 1994, con-
tinues to apply to reemployments initiated before the 
end of the 60-day period beginning Oct. 13, 1994, see sec-
tion 8 of Pub. L. 103–353, as amended, set out as an Ef-
fective Date note below. 

Another prior section 4301 was renumbered section 
7601 of this title. 

AMENDMENTS 

1996—Subsec. (a)(2). Pub. L. 104–275 struck out ‘‘under 
honorable conditions’’ after ‘‘upon their completion of 
such service’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Pub. L. 104–275, title III, § 313, Oct. 9, 1996, 110 Stat. 
3336, provided that: 

‘‘(a) IN GENERAL.—Except as provided in subsection 
(b), the amendments made by this subtitle [subtitle B 
(§§ 311–313) of title III of Pub. L. 104–275, amending this 
section, sections 4303, 4311 to 4313, 4316 to 4318, and 4322 
to 4326 of this title, and provisions set out as a note 
below] shall take effect as of October 13, 1994. 

‘‘(b) REORGANIZED TITLE 10 REFERENCES.—The amend-
ments made by clause (i), and subclauses (I), (III), and 
(IV) of clause (ii), of section 311(4)(B) [amending section 
4312 of this title] shall take effect as of December 1, 
1994.’’ 

EFFECTIVE DATE 

Pub. L. 103–353, § 8, Oct. 13, 1994, 108 Stat. 3175, as 
amended by Pub. L. 104–275, title III, § 312, Oct. 9, 1996, 
110 Stat. 3336, provided that: 

‘‘(a) REEMPLOYMENT.—(1) Except as otherwise pro-
vided in this Act [see Short Title of 1994 Amendment 
note set out under section 101 of this title], the amend-
ments made by this Act shall be effective with respect 
to reemployments initiated on or after the first day 
after the 60-day period beginning on the date of enact-
ment of this Act [Oct. 13, 1994]. 

‘‘(2) The provisions of chapter 43 of title 38, United 
States Code, in effect on the day before such date of en-
actment, shall continue to apply to reemployments ini-
tiated before the end of such 60-day period. 

‘‘(3) In determining the number of years of service 
that may not be exceeded in an employee-employer re-
lationship with respect to which a person seeks reem-
ployment under chapter 43 of title 38, United States 
Code, as in effect before or after the date of enactment 
of this Act, there shall be included all years of service 
without regard to whether the periods of service oc-
curred before or after such date of enactment unless 
the period of service is exempted by the chapter 43 that 
is applicable, as provided in paragraphs (1) and (2), to 
the reemployment concerned. Any service begun up to 
60 days after the date of the enactment of this Act, 
which is served up to 60 days after the date of the en-
actment of this Act pursuant to orders issued under 
section 502(f) of title 32, United States Code, shall be 
considered under chapter 43 of title 38, United States 
Code, as in effect on the day before such date of enact-
ment. Any service pursuant to orders issued under such 
section 502(f) served after 60 days after the date of the 
enactment of this Act, regardless of when begun, shall 
be considered under the amendments made by this Act. 

‘‘(4) A person who initiates reemployment under 
chapter 43 of title 38, United States Code, during or 
after the 60-day period beginning on the date of enact-

ment of this Act and whose reemployment is made in 
connection with a period of service in the uniformed 
services that was initiated before the end of such 60-day 
period shall be deemed to have satisfied the notifica-
tion requirement of section 4312(a)(1) of title 38, United 
States Code, as provided in the amendments made by 
this Act, if the person complied with any applicable no-
tice requirement under chapter 43, United States Code, 
as in effect on the day before the date of enactment of 
this Act [Oct. 13, 1994]. 

‘‘(b) DISCRIMINATION.—The provisions of section 4311 
of title 38, United States Code, as provided in the 
amendments made by this Act, and the provisions of 
subchapter III of chapter 43 of such title, as provided in 
the amendments made by this Act, that are necessary 
for the implementation of such section 4311 shall be-
come effective on the date of enactment of this Act 
[Oct. 13, 1994]. 

‘‘(c) INSURANCE.—(1) The provisions of section 4316 of 
title 38, United States Code, as provided in the amend-
ments made by this Act, concerning insurance coverage 
(other than health) shall become effective with respect 
to furloughs or leaves of absence initiated on or after 
the date of enactment of this Act [Oct. 13, 1994]. 

‘‘(2) With respect to the provisions of section 4317 of 
title 38, United States Code, as provided in the amend-
ments made by this Act, a person serving a period of 
service in the uniformed services on the date of enact-
ment of this Act, or a family member or personal rep-
resentative of such person, may, after the date of en-
actment of this Act, elect to reinstate or continue a 
health plan as provided in such section 4317. If such an 
election is made, the health plan shall remain in effect 
for the remaining portion of the 18-month period that 
began on the date of such person’s separation from ci-
vilian employment or the period of the person’s service 
in the uniformed service, whichever is the period of 
lesser duration. 

‘‘(d) DISABILITY.—(1) Section 4313(a)(3) of chapter 43 of 
title 38, United States Code, as provided in the amend-
ments made by this Act, shall apply to reemployments 
initiated on or after August 1, 1990. 

‘‘(2) Effective as of August 1, 1990, section 4307 of title 
38, United States Code (as in effect on the date of en-
actment of this Act [Oct. 13, 1994]), is repealed, and the 
table of sections at the beginning of chapter 43 of such 
title (as in effect on the date of enactment of this Act) 
is amended by striking out the item relating to section 
4307. 

‘‘(e) INVESTIGATIONS AND SUBPOENAS.—The provisions 
of section 4326 of title 38, United States Code, as pro-
vided in the amendments made by this Act, shall be-
come effective on the date of the enactment of this Act 
[Oct. 13, 1994] and apply to any matter pending with the 
Secretary of Labor under section 4305 of title 38, United 
States Code, as of that date. 

‘‘(f) PREVIOUS ACTIONS.—Except as otherwise pro-
vided, the amendments made by this Act do not affect 
reemployments that were initiated, rights, benefits, 
and duties that matured, penalties that were incurred, 
and proceedings that begin before the end of the 60-day 
period referred to in subsection (a). 

‘‘(g) RIGHTS AND BENEFITS RELATIVE TO NOTICE OF IN-
TENT NOT TO RETURN.—Section 4316(b)(2) of title 38, 
United States Code, as added by the amendments made 
by this Act, applies only to the rights and benefits pro-
vided in section 4316(b)(1)(B) and does not apply to any 
other right or benefit of a person under chapter 43 of 
title 38, United States Code. Such section shall apply 
only to persons who leave a position of employment for 
service in the uniformed services more than 60 days 
after the date of enactment of this Act [Oct. 13, 1994]. 

‘‘(h) EMPLOYER PENSION BENEFIT PLANS.—(1) Nothing 
in this Act shall be construed to relieve an employer of 
an obligation to provide contributions to a pension 
plan (or provide pension benefits), or to relieve the ob-
ligation of a pension plan to provide pension benefits, 
which is required by the provisions of chapter 43 of title 
38, United States Code, in effect on the day before this 
Act takes effect [probably means the day before Oct. 13, 
1994]. 
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‘‘(2) If any employee pension benefit plan is not in 
compliance with section 4318 of such title or paragraph 
(1) of this subsection on the date of enactment of this 
Act [Oct. 13, 1994], such plan shall have two years to 
come into compliance with such section and paragraph. 

‘‘(i) DEFINITION.—For the purposes of this section, the 
term ‘service in the uniformed services’ shall have the 
meaning given such term in section 4303(13) of title 38, 
United States Code, as provided in the amendments 
made by this Act.’’ 

DEMONSTRATION PROJECT FOR REFERRAL OF USERRA 
CLAIMS AGAINST FEDERAL AGENCIES TO THE OFFICE 
OF SPECIAL COUNSEL 

Pub. L. 111–275, title I, § 105, Oct. 13, 2010, 124 Stat. 
2868, as amended by Pub. L. 112–234, § 2(d), Dec. 28, 2012, 
126 Stat. 1624, provided that: 

‘‘(a) ESTABLISHMENT OF PROJECT.—The Secretary of 
Labor and the Office of Special Counsel shall carry out 
a 36-month demonstration project under which certain 
claims against Federal executive agencies under chap-
ter 43 of title 38, United States Code, are referred to, or 
otherwise received by, the Office of Special Counsel for 
assistance, including investigation and resolution of 
the claim as well as enforcement of rights with respect 
to the claim. The demonstration program shall begin 
not later than 60 days after the Comptroller General of 
the United States submits the report required under 
subsection (e)(3). 

‘‘(b) REFERRAL OF ALL PROHIBITED PERSONNEL PRAC-
TICE CLAIMS TO THE OFFICE OF SPECIAL COUNSEL.— 

‘‘(1) IN GENERAL.—Under the demonstration project, 
the Office of Special Counsel shall receive and inves-
tigate all claims under chapter 43 of title 38, United 
States Code, with respect to Federal executive agen-
cies in cases where the Office of Special Counsel has 
jurisdiction over related claims pursuant to section 
1212 of title 5, United States Code. 

‘‘(2) RELATED CLAIMS.—For purposes of paragraph 
(1), a related claim is a claim involving the same Fed-
eral executive agency and the same or similar factual 
allegations or legal issues as those being pursued 
under a claim under chapter 43 of title 38, United 
States Code. 
‘‘(c) REFERRAL OF OTHER CLAIMS AGAINST FEDERAL 

EXECUTIVE AGENCIES.— 
‘‘(1) IN GENERAL.—Under the demonstration project, 

the Secretary— 
‘‘(A) shall refer to the Office of Special Counsel 

all claims described in paragraph (2) made during 
the period of the demonstration project; and 

‘‘(B) may refer any claim described in paragraph 
(2) filed before the demonstration project that is 
pending before the Secretary at the beginning of 
the demonstration project. 
‘‘(2) CLAIMS DESCRIBED.—A claim described in this 

paragraph is a claim under chapter 43 of title 38, 
United States Code, against a Federal executive 
agency by a claimant with a social security account 
number with an odd number as its terminal digit or, 
in the case of a claim that does not contain a social 
security account number, a case number assigned to 
the claim with an odd number as its terminal digit. 
‘‘(d) ADMINISTRATION OF DEMONSTRATION PROJECT.— 

‘‘(1) IN GENERAL.—The Office of Special Counsel 
shall administer the demonstration project. The Sec-
retary shall cooperate with the Office of Special 
Counsel in carrying out the demonstration project. 

‘‘(2) TREATMENT OF CERTAIN TERMS IN CHAPTER 43 OF 
TITLE 38, UNITED STATES CODE.—In the case of any 
claim referred to, or otherwise received by, the Office 
of Special Counsel under the demonstration project, 
any reference to the ‘Secretary’ in sections 4321, 4322, 
and 4326 of title 38, United States Code, is deemed to 
be a reference to the ‘Office of Special Counsel’. 

‘‘(3) ADMINISTRATIVE JURISDICTION.—In the case of 
any claim referred to, or otherwise received by, the 
Office of Special Counsel under the demonstration 
project, the Office of Special Counsel shall retain ad-
ministrative jurisdiction over the claim. 

‘‘(e) DATA COMPARABILITY FOR REVIEWING AGENCY 
PERFORMANCE.— 

‘‘(1) IN GENERAL.—To facilitate the review of the 
relative performance of the Office of Special Counsel 
and the Department of Labor during the demonstra-
tion project, the Office of Special Counsel and the De-
partment of Labor shall jointly establish methods 
and procedures to be used by both the Office and the 
Department during the demonstration project. Such 
methods and procedures shall include each of the fol-
lowing: 

‘‘(A) Definitions of performance measures, includ-
ing— 

‘‘(i) customer satisfaction; 
‘‘(ii) cost (such as, but not limited to, average 

cost per claim); 
‘‘(iii) timeliness (such as, but not limited to, av-

erage processing time, case age); 
‘‘(iv) capacity (such as, but not limited to, staff-

ing levels, education, grade level, training re-
ceived, caseload); and 

‘‘(v) case outcomes. 
‘‘(B) Definitions of case outcomes. 
‘‘(C) Data collection methods and timing of col-

lection. 
‘‘(D) Data quality assurance processes. 

‘‘(2) JOINT REPORT TO CONGRESS.—Not later than 90 
days after the date of the enactment of this Act [Oct. 
13, 2010], the Special Counsel and the Secretary of 
Labor shall jointly submit to the Committees on Vet-
erans’ Affairs of the Senate and House of Representa-
tives and to the Comptroller General of the United 
States a report describing the methods and proce-
dures established under paragraph (1). 

‘‘(3) COMPTROLLER GENERAL REPORT.—Not later than 
30 days after the date of the submittal of the report 
under paragraph (2), the Comptroller General shall 
submit to the Committees on Veterans’ Affairs of the 
Senate and House of Representatives a report on the 
report submitted under paragraph (2) and may pro-
vide recommendations for improving the methods 
and procedures described therein. 
‘‘(f) AGENCY DATA TO GOVERNMENT ACCOUNTABILITY 

OFFICE.—The Office of Special Counsel and the Sec-
retary of Labor shall submit to the Comptroller Gen-
eral such information and data about the demonstra-
tion project as may be required by the Comptroller 
General, from time to time during the course of the 
demonstration project and at the conclusion, in order 
for the Comptroller General to assess the reliability of 
the demonstration data maintained by both the Office 
of Special Counsel and the Department of Labor and to 
review the relative performance of the Office and De-
partment under the demonstration project. 

‘‘(g) GOVERNMENT ACCOUNTABILITY OFFICE REPORT.— 
The Comptroller General shall review the relative per-
formance of the Office of Special Counsel and the De-
partment of Labor under the demonstration project 
and— 

‘‘(1) not later than one year after the commence-
ment of the demonstration project submit to the 
Committees on Veterans’ Affairs of the Senate and 
House of Representatives an interim report on the 
demonstration project; and 

‘‘(2) not later than 90 days after the conclusion of 
the demonstration project, submit to such commit-
tees a final report that includes the findings and con-
clusions of the Comptroller General regarding the 
relative performance of the Office and the Depart-
ment under the demonstration project and such rec-
ommendations as the Comptroller General deter-
mines are appropriate.’’ 
Pub. L. 108–454, title II, § 204, Dec. 10, 2004, 118 Stat. 

3606, required the Secretary of Labor and the Office of 
Special Counsel to carry out a demonstration project 
during the period beginning 60 days after Dec. 10, 2004, 
and ending on September 30, 2007, under which certain 
claims against Federal executive agencies under the 
Uniformed Services Employment and Reemployment 
Rights Act of 1994, Pub. L. 103–353, under this chapter 
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were referred to, or otherwise received by, the Office of 
Special Counsel for assistance. 

ENSURING THE UNIFORMED SERVICES EMPLOYMENT AND 
REEMPLOYMENT RIGHTS ACT (USERRA) PROTECTIONS 

Memorandum of President of the United States, July 
19, 2012, 77 F.R. 43699, provided: 

Memorandum for the Heads of Executive Depart-
ments and Agencies 

The Uniformed Services Employment and Reemploy-
ment Rights Act of 1994 (USERRA) protects individuals 
performing, or who performed, uniformed service in ac-
cordance with 38 U.S.C. 4301–4335 from adverse employ-
ment discrimination on the basis of their uniformed 
service, and provides for their prompt restoration to ci-
vilian employment when they return to civilian life. 

USERRA is intended to ensure that these service 
members are not disadvantaged in their civilian ca-
reers because of their service; are promptly reemployed 
in their civilian jobs upon their return from duty; and 
are not discriminated against in employment because 
of their military status or obligations. This memoran-
dum will help ensure that Federal agencies improve 
compliance with USERRA through outreach, edu-
cation, and oversight. 

The Administration strongly believes that every man 
or woman who has served in our country’s uniformed 
services deserves the full protection of our employment 
laws, including USERRA. No discrimination or unfair 
treatment based on one’s service will be tolerated. We 
must do our utmost to ensure that all service members’ 
employment and reemployment rights are respected. 

The Federal Government, as our Nation’s largest em-
ployer, has a responsibility to adopt best practices with 
respect to employing returning service members. At-
tracting and retaining the best talent means ensuring 
fair treatment for individuals who have served our 
country. Close attention must be paid to our returning 
service members to ensure that we protect their reem-
ployment rights, and effectively manage their re-
integration when they return from service. 

As a critical part of that effort, I am directing execu-
tive departments and agencies (agencies) to take steps 
to ensure robust compliance with USERRA’s employ-
ment and reemployment protections across the Federal 
Government through outreach, education, and over-
sight. Ensuring agencies’ compliance with USERRA 
across the Federal Government will maintain our com-
mitment to those who serve. 

This effort will build upon, and be in furtherance of, 
Executive Order 13518 of November 9, 2009 (Employment 
of Veterans in the Federal Government), which directed 
agencies to take steps to enhance recruitment of and 
promote employment opportunities for veterans within 
the executive branch. Over the last few years, the Fed-
eral Government has made a concerted and successful 
effort to increase the hiring of military veterans and 
members of the National Guard and Reserves, and vet-
erans now constitute a higher percentage of the Fed-
eral workforce than they have in years. 

The Federal Government must continue to improve 
outreach to the uniformed services, veteran, Guard, 
and Reserve communities; improve agencies’ USERRA 
training and guidance; and ensure that service mem-
bers and veterans in Federal employment receive the 
full extent of their employment protections, including 
USERRA protections. Therefore, by the authority vest-
ed in me as President by the Constitution and the laws 
of the United States of America, I hereby direct the fol-
lowing: 

SECTION 1. USERRA Employment Protection Working 

Group. There is established the USERRA Employment 
Protection Working Group (Working Group), to be co- 
chaired by the Assistant to the President for Domestic 
Policy and the Assistant to the President and National 
Security Advisor, or their designated representatives, 
which shall coordinate and review agency efforts to im-
plement USERRA. 

(a) In addition to the Co-Chairs, the Working Group 
shall include representatives from: 

(i) the Department of Defense; 
(ii) the Department of Justice; 
(iii) the Department of Labor; 
(iv) the Department of Veterans Affairs; 
(v) the Office of Personnel Management; 
(vi) the Office of the Special Counsel; and 
(vii) such other agencies or offices as the Co-Chairs 

may designate. 
(b) In addition to coordinating and reviewing agency 

efforts to implement USERRA pursuant to this memo-
randum, the Working Group shall: 

(i) collect data to better track the Federal Govern-
ment’s performance in implementing USERRA protec-
tions; 

(ii) coordinate agency efforts to implement best prac-
tices, training, and procedures for any agency officials 
who are authorized to recommend, take, or approve any 
personnel action with respect to employees of the agen-
cy in order to improve compliance with USERRA em-
ployment and reemployment protections; and 

(iii) conduct outreach to veterans and members of the 
National Guard and Reserve and other members of the 
uniformed services to assist them in fully exercising 
their employment rights. 

(c) Within 30 days of the date of this memorandum, 
the head of each agency shall designate a senior agency 
official to act as a liaison between the agency and the 
Working Group. The agency liaison shall be responsible 
for providing the Working Group with information on 
agency efforts to implement this memorandum, as well 
as any other relevant information on service member 
employment that the Working Group may require. 

(d) Within 90 days of the date of this memorandum, 
the Working Group shall report to the President on 
Government-wide progress in implementing this memo-
randum. 

SEC. 2. Federal USERRA Guidance. (a) Within 180 days 
of the date of this memorandum, the Director of the Of-
fice of Personnel Management, in consultation with the 
Council on Veterans Employment established by Exec-
utive Order 13518 and offices and agencies participating 
in the Working Group, as appropriate, shall issue guid-
ance to agencies on Federal USERRA employment pro-
tection, which shall describe specific steps agencies can 
take to improve USERRA employment and reemploy-
ment protection policies and practices, including: 

(i) improving data collection procedures to help bet-
ter track overall service member employment data in 
the Federal Government, including Guard and Reserve 
members; 

(ii) using appropriate metrics, as established by the 
Office of Personnel Management, to measure imple-
mentation of this memorandum; 

(iii) using guidance and tools, as developed by the Of-
fice of Personnel Management through collaboration 
with the Working Group and Council on Veterans Em-
ployment, which draw upon best agency practices as 
well as practices and guidance from the private sector; 
and 

(iv) strengthening relationships between service 
members, stakeholder groups, and the agency, and pro-
viding better information to service members so as to 
allow them to be reintegrated as quickly and effi-
ciently as possible when they return to civilian life. 

(b) In the course of developing guidance pursuant to 
subsection (a), the Director of the Office of Personnel 
Management, in consultation with the Council on Vet-
erans Employment and offices and agencies participat-
ing in the Working Group as appropriate, shall review 
relevant statutes, regulations, policies, and agency 
training and guidance to identify reforms that would 
facilitate improved implementation of and compliance 
with USERRA. The Director of the Office of Personnel 
Management, in consultation with the Director of the 
Office of Management and Budget (OMB), shall report 
to the President on this review, no later than 1 year 
from the date of this memorandum, and provide recom-
mendations for changes to laws, regulations, and poli-
cies that would strengthen USERRA protections. 

(c) In developing guidance pursuant to subsection (a), 
the Director of the Office of Personnel Management 
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shall consult with affected agencies, interagency 
groups, and public stakeholders. 

(d) The Department of Defense and the Office of Per-
sonnel Management shall work together to improve 
data collection procedures to help better track the 
overall veteran and service member employment data 
in the Federal Government, particularly Guard and Re-
serve Members. 

SEC. 3. Ensuring USERRA Employment Protection. The 
head of each agency shall, as expeditiously as possible: 

(a) implement the guidance issued pursuant to sec-
tion 2 of this memorandum; 

(b) ensure that the agency has prioritized policies and 
actions to implement USERRA employment protec-
tions, including providing appropriate training and in-
formation, as well as undertaking appropriate reem-
ployment measures; and 

(c) allocate sufficient resources to effectively imple-
ment the requirements of this memorandum, subject to 
the availability of appropriations. 

SEC. 4. General Provisions. (a) Nothing in this memo-
randum shall be construed to impair or otherwise af-
fect: 

(i) the authority granted by law to a department or 
agency, or the head thereof; or 

(ii) the functions of the Director of OMB relating to 
budgetary, administrative, or legislative proposals. 

(b) This memorandum shall be implemented consist-
ent with applicable law and subject to the availability 
of appropriations. 

(c) This memorandum is not intended to, and does 
not, create any right or benefit, substantive or proce-
dural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or 
entities, its officers, employees, or agents, or any other 
person. 

(d) Independent agencies are strongly encouraged to 
comply with the requirements of this memorandum. 

The Director of the Office of Personnel Management 
is hereby authorized and directed to publish this memo-
randum in the Federal Register. 

BARACK OBAMA. 

§ 4302. Relation to other law and plans or agree-
ments 

(a) Nothing in this chapter shall supersede, 
nullify or diminish any Federal or State law (in-
cluding any local law or ordinance), contract, 
agreement, policy, plan, practice, or other mat-
ter that establishes a right or benefit that is 
more beneficial to, or is in addition to, a right 
or benefit provided for such person in this chap-
ter. 

(b) This chapter supersedes any State law (in-
cluding any local law or ordinance), contract, 
agreement, policy, plan, practice, or other mat-
ter that reduces, limits, or eliminates in any 
manner any right or benefit provided by this 
chapter, including the establishment of addi-
tional prerequisites to the exercise of any such 
right or the receipt of any such benefit. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3150.) 

PRIOR PROVISIONS 

A prior section 4302, added Pub. L. 93–508, title IV, 
§ 404(a), Dec. 3, 1974, 88 Stat. 1596, § 2022; amended Pub. 
L. 97–295, § 4(71), Oct. 12, 1982, 96 Stat. 1310; Pub. L. 
98–620, title IV, § 402(36), Nov. 8, 1984, 98 Stat. 3360; re-
numbered § 4302 and amended Pub. L. 102–568, title V, 
§ 506(a), (c)(1), Oct. 29, 1992, 106 Stat. 4340, 4341, related 
to procedures to enforce reemployment rights, prior to 
the general amendment of this chapter by Pub. L. 
103–353. This section, as in effect on the day before Oct. 
13, 1994, continues to apply to reemployments initiated 
before the end of the 60-day period beginning Oct. 13, 

1994, see section 8 of Pub. L. 103–353, as amended, set 
out as an Effective Date under section 4301 of this title. 

Another prior section 4302 was renumbered section 
7602 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4303. Definitions 

For the purposes of this chapter— 
(1) The term ‘‘Attorney General’’ means the 

Attorney General of the United States or any 
person designated by the Attorney General to 
carry out a responsibility of the Attorney 
General under this chapter. 

(2) The term ‘‘benefit’’, ‘‘benefit of employ-
ment’’, or ‘‘rights and benefits’’ means the 
terms, conditions, or privileges of employ-
ment, including any advantage, profit, privi-
lege, gain, status, account, or interest (includ-
ing wages or salary for work performed) that 
accrues by reason of an employment contract 
or agreement or an employer policy, plan, or 
practice and includes rights and benefits under 
a pension plan, a health plan, an employee 
stock ownership plan, insurance coverage and 
awards, bonuses, severance pay, supplemental 
unemployment benefits, vacations, and the op-
portunity to select work hours or location of 
employment. 

(3) The term ‘‘employee’’ means any person 
employed by an employer. Such term includes 
any person who is a citizen, national, or per-
manent resident alien of the United States 
employed in a workplace in a foreign country 
by an employer that is an entity incorporated 
or otherwise organized in the United States or 
that is controlled by an entity organized in 
the United States, within the meaning of sec-
tion 4319(c) of this title. 

(4)(A) Except as provided in subparagraphs 
(B) and (C), the term ‘‘employer’’ means any 
person, institution, organization, or other en-
tity that pays salary or wages for work per-
formed or that has control over employment 
opportunities, including— 

(i) a person, institution, organization, or 
other entity to whom the employer has dele-
gated the performance of employment-relat-
ed responsibilities; 

(ii) the Federal Government; 
(iii) a State; 
(iv) any successor in interest to a person, 

institution, organization, or other entity re-
ferred to in this subparagraph; and 

(v) a person, institution, organization, or 
other entity that has denied initial employ-
ment in violation of section 4311. 

(B) In the case of a National Guard techni-
cian employed under section 709 of title 32, the 
term ‘‘employer’’ means the adjutant general 
of the State in which the technician is em-
ployed. 

(C) Except as an actual employer of employ-
ees, an employee pension benefit plan de-
scribed in section 3(2) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C. 
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1002(2)) shall be deemed to be an employer only 
with respect to the obligation to provide bene-
fits described in section 4318. 

(D)(i) Whether the term ‘‘successor in inter-
est’’ applies with respect to an entity de-
scribed in subparagraph (A) for purposes of 
clause (iv) of such subparagraph shall be deter-
mined on a case-by-case basis using a multi- 
factor test that considers the following fac-
tors: 

(I) Substantial continuity of business oper-
ations. 

(II) Use of the same or similar facilities. 
(III) Continuity of work force. 
(IV) Similarity of jobs and working condi-

tions. 
(V) Similarity of supervisory personnel. 
(VI) Similarity of machinery, equipment, 

and production methods. 
(VII) Similarity of products or services. 

(ii) The entity’s lack of notice or awareness 
of a potential or pending claim under this 
chapter at the time of a merger, acquisition, 
or other form of succession shall not be con-
sidered when applying the multi-factor test 
under clause (i). 

(5) The term ‘‘Federal executive agency’’ in-
cludes the United States Postal Service, the 
Postal Regulatory Commission, any nonap-
propriated fund instrumentality of the United 
States, any Executive agency (as that term is 
defined in section 105 of title 5) other than an 
agency referred to in section 2302(a)(2)(C)(ii) of 
title 5, and any military department (as that 
term is defined in section 102 of title 5) with 
respect to the civilian employees of that de-
partment. 

(6) The term ‘‘Federal Government’’ includes 
any Federal executive agency, the legislative 
branch of the United States, and the judicial 
branch of the United States. 

(7) The term ‘‘health plan’’ means an insur-
ance policy or contract, medical or hospital 
service agreement, membership or subscrip-
tion contract, or other arrangement under 
which health services for individuals are pro-
vided or the expenses of such services are paid. 

(8) The term ‘‘notice’’ means (with respect 
to subchapter II) any written or verbal notifi-
cation of an obligation or intention to perform 
service in the uniformed services provided to 
an employer by the employee who will perform 
such service or by the uniformed service in 
which such service is to be performed. 

(9) The term ‘‘qualified’’, with respect to an 
employment position, means having the abil-
ity to perform the essential tasks of the posi-
tion. 

(10) The term ‘‘reasonable efforts’’, in the 
case of actions required of an employer under 
this chapter, means actions, including train-
ing provided by an employer, that do not place 
an undue hardship on the employer. 

(11) Notwithstanding section 101, the term 
‘‘Secretary’’ means the Secretary of Labor or 
any person designated by such Secretary to 
carry out an activity under this chapter. 

(12) The term ‘‘seniority’’ means longevity 
in employment together with any benefits of 
employment which accrue with, or are deter-
mined by, longevity in employment. 

(13) The term ‘‘service in the uniformed serv-
ices’’ means the performance of duty on a vol-
untary or involuntary basis in a uniformed 
service under competent authority and in-
cludes active duty, active duty for training, 
initial active duty for training, inactive duty 
training, full-time National Guard duty, a pe-
riod for which a person is absent from a posi-
tion of employment for the purpose of an ex-
amination to determine the fitness of the per-
son to perform any such duty, and a period for 
which a person is absent from employment for 
the purpose of performing funeral honors duty 
as authorized by section 12503 of title 10 or sec-
tion 115 of title 32. 

(14) The term ‘‘State’’ means each of the sev-
eral States of the United States, the District 
of Columbia, the Commonwealth of Puerto 
Rico, Guam, the Virgin Islands, and other ter-
ritories of the United States (including the 
agencies and political subdivisions thereof). 

(15) The term ‘‘undue hardship’’, in the case 
of actions taken by an employer, means ac-
tions requiring significant difficulty or ex-
pense, when considered in light of— 

(A) the nature and cost of the action need-
ed under this chapter; 

(B) the overall financial resources of the 
facility or facilities involved in the provi-
sion of the action; the number of persons 
employed at such facility; the effect on ex-
penses and resources, or the impact other-
wise of such action upon the operation of the 
facility; 

(C) the overall financial resources of the 
employer; the overall size of the business of 
an employer with respect to the number of 
its employees; the number, type, and loca-
tion of its facilities; and 

(D) the type of operation or operations of 
the employer, including the composition, 
structure, and functions of the work force of 
such employer; the geographic separateness, 
administrative, or fiscal relationship of the 
facility or facilities in question to the em-
ployer. 

(16) The term ‘‘uniformed services’’ means 
the Armed Forces, the Army National Guard 
and the Air National Guard when engaged in 
active duty for training, inactive duty train-
ing, or full-time National Guard duty, the 
commissioned corps of the Public Health Serv-
ice, and any other category of persons des-
ignated by the President in time of war or na-
tional emergency. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3150; amended Pub. L. 104–275, title III, 
§ 311(2), Oct. 9, 1996, 110 Stat. 3334; Pub. L. 
105–368, title II, § 212(a), Nov. 11, 1998, 112 Stat. 
3331; Pub. L. 106–419, title III, § 323(a), Nov. 1, 
2000, 114 Stat. 1855; Pub. L. 107–14, § 8(a)(11), 
(b)(2), June 5, 2001, 115 Stat. 35, 36; Pub. L. 
109–435, title VI, § 604(f), Dec. 20, 2006, 120 Stat. 
3242; Pub. L. 111–275, title VII, §§ 701(a), 702(a), 
Oct. 13, 2010, 124 Stat. 2887; Pub. L. 112–56, title 
II, § 251, Nov. 21, 2011, 125 Stat. 729.) 

PRIOR PROVISIONS 

A prior section 4303, added Pub. L. 93–508, title IV, 
§ 404(a), Dec. 3, 1974, 88 Stat. 1596, § 2023; amended Pub. 
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L. 97–295, § 4(72), Oct. 12, 1982, 96 Stat. 1310; renumbered 
§ 4303 and amended Pub. L. 102–568, title V, § 506(a), 
(c)(2), Oct. 29, 1992, 106 Stat. 4340, 4341, related to reem-
ployment by the United States, by any territory, pos-
session, or political subdivision thereof, or by the Dis-
trict of Columbia, prior to the general amendment of 
this chapter by Pub. L. 103–353. This section, as in ef-
fect on the day before Oct. 13, 1994, continues to apply 
to reemployments initiated before the end of the 60-day 
period beginning Oct. 13, 1994, see section 8 of Pub. L. 
103–353, as amended, set out as an Effective Date under 
section 4301 of this title. 

Another prior section 4303 was renumbered section 
7603 of this title. 

AMENDMENTS 

2011—Par. (2). Pub. L. 112–56 inserted ‘‘the terms, con-
ditions, or privileges of employment, including’’ after 
‘‘means’’. 

2010—Par. (2). Pub. L. 111–275, § 701(a), substituted 
‘‘(including’’ for ‘‘(other than’’. 

Par. (4)(D). Pub. L. 111–275, § 702(a), added subpar. (D). 
2006—Par. (5). Pub. L. 109–435 substituted ‘‘Postal 

Regulatory Commission’’ for ‘‘Postal Rate Commis-
sion’’. 

2001—Par. (13). Pub. L. 107–14, § 8(b)(2), made technical 
amendment to directory language of Pub. L. 106–419, 
§ 323(a)(1). See 2000 Amendment note below. 

Pub. L. 107–14, § 8(a)(11), struck out second period at 
end. 

2000—Par. (13). Pub. L. 106–419, § 323(a)(2), inserted be-
fore period at end ‘‘, and a period for which a person is 
absent from employment for the purpose of performing 
funeral honors duty as authorized by section 12503 of 
title 10 or section 115 of title 32.’’ 

Pub. L. 106–419, § 323(a)(1), as amended by Pub. L. 
107–14, § 8(b)(2), struck out ‘‘and’’ after ‘‘National Guard 
duty,’’. 

1998—Par. (3). Pub. L. 105–368 inserted at end ‘‘Such 
term includes any person who is a citizen, national, or 
permanent resident alien of the United States em-
ployed in a workplace in a foreign country by an em-
ployer that is an entity incorporated or otherwise orga-
nized in the United States or that is controlled by an 
entity organized in the United States, within the mean-
ing of section 4319(c) of this title.’’ 

1996—Par. (16). Pub. L. 104–275 inserted ‘‘national’’ be-
fore ‘‘emergency’’. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Pub. L. 111–275, title VII, § 701(b), Oct. 13, 2010, 124 
Stat. 2887, provided that: ‘‘The amendment made by 
subsection (a) [amending this section] shall apply to— 

‘‘(1) any failure to comply with a provision of or 
any violation of chapter 43 of title 38, United States 
Code, that occurs before, on, or after the date of the 
enactment of this Act [Oct. 13, 2010]; and 

‘‘(2) all actions or complaints filed under such chap-
ter 43 that are pending on or after the date of the en-
actment of this Act.’’ 
Pub. L. 111–275, title VII, § 702(b), Oct. 13, 2010, 124 

Stat. 2888, provided that: ‘‘The amendment made by 
subsection (a) [amending this section] shall apply to— 

‘‘(1) any failure to comply with a provision of or 
any violation of chapter 43 of title 38, United States 
Code, that occurs before, on, or after the date of the 
enactment of this Act [Oct. 13, 2010]; and 

‘‘(2) all actions or complaints filed under such chap-
ter 43 that are pending on or after the date of the en-
actment of this Act.’’ 

EFFECTIVE DATE OF 2001 AMENDMENT 

Pub. L. 107–14, § 8(b), June 5, 2001, 115 Stat. 36, pro-
vided that the amendment made by section 8(b) is effec-
tive Nov. 1, 2000, and as if included in the Veterans Ben-
efits and Health Care Improvement Act of 2000, Pub. L. 
106–419, as enacted. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Pub. L. 106–419, title III, § 323(c), Nov. 1, 2000, 114 Stat. 
1856, provided that: ‘‘The amendments made by sub-

sections (a) and (b) [amending this section and section 
4316 of this title] shall take effect 180 days after the 
date of the enactment of this Act [Nov. 1, 2000].’’ 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–368, title II, § 212(c), Nov. 11, 1998, 112 Stat. 
3331, provided that: ‘‘The amendments made by this 
section [enacting section 4319 of this title and amend-
ing this section] shall apply only with respect to causes 
of action arising after the date of the enactment of this 
Act [Nov. 11, 1998].’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4304. Character of service 

A person’s entitlement to the benefits of this 
chapter by reason of the service of such person 
in one of the uniformed services terminates 
upon the occurrence of any of the following 
events: 

(1) A separation of such person from such 
uniformed service with a dishonorable or bad 
conduct discharge. 

(2) A separation of such person from such 
uniformed service under other than honorable 
conditions, as characterized pursuant to regu-
lations prescribed by the Secretary concerned. 

(3) A dismissal of such person permitted 
under section 1161(a) of title 10. 

(4) A dropping of such person from the rolls 
pursuant to section 1161(b) of title 10. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3152.) 

PRIOR PROVISIONS 

Prior sections 4304 to 4306 were omitted in the general 
amendment of this chapter by Pub. L. 103–353. Those 
sections, as in effect on the day before Oct. 13, 1994, 
continue to apply to reemployments initiated before 
the end of the 60-day period beginning Oct. 13, 1994, see 
section 8 of Pub. L. 103–353, as amended, set out as an 
Effective Date under section 4301 of this title. 

Section 4304, added Pub. L. 93–508, title IV, § 404(a), 
Dec. 3, 1974, 88 Stat. 1598, § 2024; amended Pub. L. 94–286, 
§ 2, May 14, 1976, 90 Stat. 518; Pub. L. 94–502, title VI, 
§ 608(3), Oct. 15, 1976, 90 Stat. 2405; Pub. L. 96–466, title 
V, § 511, Oct. 17, 1980, 94 Stat. 2207; Pub. L. 99–576, title 
VII, § 701(60), Oct. 28, 1986, 100 Stat. 3296; Pub. L. 102–12, 
§ 8(a)(1), (b)(1), Mar. 18, 1991, 105 Stat. 38; renumbered 
§ 4304 and amended Pub. L. 102–568, title V, § 506(a), 
(c)(3), Oct. 29, 1992, 106 Stat. 4340, 4341, related to reem-
ployment rights of persons who enlist in the Armed 
Forces or enter upon active duty. 

Another prior section 4304 was renumbered section 
7604 of this title. 

Section 4305, added Pub. L. 93–508, title IV, § 404(a), 
Dec. 3, 1974, 88 Stat. 1600, § 2025; renumbered § 4305, Pub. 
L. 102–568, title V, § 506(a), Oct. 29, 1992, 106 Stat. 4340, 
directed the Secretary of Labor, through the Office of 
Veterans’ Reemployment Rights, to render assistance 
in obtaining reemployment. 

Section 4306, added Pub. L. 93–508, title IV, § 404(a), 
Dec. 3, 1974, 88 Stat. 1600, § 2026; renumbered § 4306, Pub. 
L. 102–568, title V, § 506(a), Oct. 29, 1992, 106 Stat. 4340, 
related to prior rights for reemployment in a case in 
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which more than one person is entitled to be reem-
ployed. 

A prior section 4307, added Pub. L. 102–25, title III, 
§ 339(a), Apr. 6, 1991, 105 Stat. 91, § 2027; renumbered 
§ 4307, Pub. L. 102–568, title V, § 506(a), Oct. 29, 1992, 106 
Stat. 4340, related to qualification for employment po-
sition, prior to repeal by Pub. L. 103–353, § 8(d)(2), Oct. 
13, 1994, 108 Stat. 3176, eff. Aug. 1, 1990. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

SUBCHAPTER II—EMPLOYMENT AND RE-
EMPLOYMENT RIGHTS AND LIMITA-
TIONS; PROHIBITIONS 

§ 4311. Discrimination against persons who serve 
in the uniformed services and acts of re-
prisal prohibited 

(a) A person who is a member of, applies to be 
a member of, performs, has performed, applies to 
perform, or has an obligation to perform service 
in a uniformed service shall not be denied initial 
employment, reemployment, retention in em-
ployment, promotion, or any benefit of employ-
ment by an employer on the basis of that mem-
bership, application for membership, perform-
ance of service, application for service, or obli-
gation. 

(b) An employer may not discriminate in em-
ployment against or take any adverse employ-
ment action against any person because such 
person (1) has taken an action to enforce a pro-
tection afforded any person under this chapter, 
(2) has testified or otherwise made a statement 
in or in connection with any proceeding under 
this chapter, (3) has assisted or otherwise par-
ticipated in an investigation under this chapter, 
or (4) has exercised a right provided for in this 
chapter. The prohibition in this subsection shall 
apply with respect to a person regardless of 
whether that person has performed service in 
the uniformed services. 

(c) An employer shall be considered to have 
engaged in actions prohibited— 

(1) under subsection (a), if the person’s mem-
bership, application for membership, service, 
application for service, or obligation for serv-
ice in the uniformed services is a motivating 
factor in the employer’s action, unless the em-
ployer can prove that the action would have 
been taken in the absence of such membership, 
application for membership, service, applica-
tion for service, or obligation for service; or 

(2) under subsection (b), if the person’s (A) 
action to enforce a protection afforded any 
person under this chapter, (B) testimony or 
making of a statement in or in connection 
with any proceeding under this chapter, (C) as-
sistance or other participation in an investiga-
tion under this chapter, or (D) exercise of a 
right provided for in this chapter, is a moti-
vating factor in the employer’s action, unless 
the employer can prove that the action would 
have been taken in the absence of such per-
son’s enforcement action, testimony, state-
ment, assistance, participation, or exercise of 
a right. 

(d) The prohibitions in subsections (a) and (b) 
shall apply to any position of employment, in-
cluding a position that is described in section 
4312(d)(1)(C) of this title. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3153; amended Pub. L. 104–275, title III, 
§ 311(3), Oct. 9, 1996, 110 Stat. 3334.) 

PRIOR PROVISIONS 

A prior section 4311 was renumbered section 7611 of 
this title. 

AMENDMENTS 

1996—Subsec. (b). Pub. L. 104–275 added subsec. (b) and 
struck out former subsec. (b) which read as follows: 
‘‘An employer shall be considered to have denied a per-
son initial employment, reemployment, retention in 
employment, promotion, or a benefit of employment in 
violation of this section if the person’s membership, ap-
plication for membership, service, application for serv-
ice, or obligation for service in the uniformed services 
is a motivating factor in the employer’s action, unless 
the employer can prove that the action would have 
been taken in the absence of such membership, applica-
tion for membership, performance of service, applica-
tion for service, or obligation.’’ 

Subsecs. (c), (d). Pub. L. 104–275 added subsecs. (c) and 
(d) and struck out former subsec. (c) which read as fol-
lows: 

‘‘(c)(1) An employer may not discriminate in employ-
ment against or take any adverse employment action 
against any person because such person has taken an 
action to enforce a protection afforded any person 
under this chapter, has testified or otherwise made a 
statement in or in connection with any proceeding 
under this chapter, has assisted or otherwise partici-
pated in an investigation under this chapter, or has ex-
ercised a right provided for in this chapter. 

‘‘(2) The prohibition in paragraph (1) shall apply with 
respect to a person regardless of whether that person 
has performed service in the uniformed services and 
shall apply to any position of employment, including a 
position that is described in section 4312(d)(1)(C).’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective Oct. 13, 1994, except as otherwise 
provided, see section 8 of Pub. L. 103–353, set out as a 
note under section 4301 of this title. 

§ 4312. Reemployment rights of persons who 
serve in the uniformed services 

(a) Subject to subsections (b), (c), and (d) and 
to section 4304, any person whose absence from 
a position of employment is necessitated by rea-
son of service in the uniformed services shall be 
entitled to the reemployment rights and bene-
fits and other employment benefits of this chap-
ter if— 

(1) the person (or an appropriate officer of 
the uniformed service in which such service is 
performed) has given advance written or 
verbal notice of such service to such person’s 
employer; 

(2) the cumulative length of the absence and 
of all previous absences from a position of em-
ployment with that employer by reason of 
service in the uniformed services does not ex-
ceed five years; and 

(3) except as provided in subsection (f), the 
person reports to, or submits an application 
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for reemployment to, such employer in accord-
ance with the provisions of subsection (e). 

(b) No notice is required under subsection 
(a)(1) if the giving of such notice is precluded by 
military necessity or, under all of the relevant 
circumstances, the giving of such notice is 
otherwise impossible or unreasonable. A deter-
mination of military necessity for the purposes 
of this subsection shall be made pursuant to reg-
ulations prescribed by the Secretary of Defense 
and shall not be subject to judicial review. 

(c) Subsection (a) shall apply to a person who 
is absent from a position of employment by rea-
son of service in the uniformed services if such 
person’s cumulative period of service in the uni-
formed services, with respect to the employer 
relationship for which a person seeks reemploy-
ment, does not exceed five years, except that 
any such period of service shall not include any 
service— 

(1) that is required, beyond five years, to 
complete an initial period of obligated service; 

(2) during which such person was unable to 
obtain orders releasing such person from a pe-
riod of service in the uniformed services before 
the expiration of such five-year period and 
such inability was through no fault of such 
person; 

(3) performed as required pursuant to section 
10147 of title 10, under section 502(a) or 503 of 
title 32, or to fulfill additional training re-
quirements determined and certified in writ-
ing by the Secretary concerned, to be nec-
essary for professional development, or for 
completion of skill training or retraining; or 

(4) performed by a member of a uniformed 
service who is— 

(A) ordered to or retained on active duty 
under section 688, 12301(a), 12301(g), 12302, 
12304, 12304a, 12304b, or 12305 of title 10 or 
under section 331, 332, 359, 360, 367, or 712 of 
title 14; 

(B) ordered to or retained on active duty 
(other than for training) under any provision 
of law because of a war or national emer-
gency declared by the President or the Con-
gress, as determined by the Secretary con-
cerned; 

(C) ordered to active duty (other than for 
training) in support, as determined by the 
Secretary concerned, of an operational mis-
sion for which personnel have been ordered 
to active duty under section 12304 of title 10; 

(D) ordered to active duty in support, as 
determined by the Secretary concerned, of a 
critical mission or requirement of the uni-
formed services; 

(E) called into Federal service as a mem-
ber of the National Guard under chapter 15 
of title 10 or under section 12406 of title 10; 
or 

(F) ordered to full-time National Guard 
duty (other than for training) under section 
502(f)(2)(A) of title 32 when authorized by the 
President or the Secretary of Defense for the 
purpose of responding to a national emer-
gency declared by the President and sup-
ported by Federal funds, as determined by 
the Secretary concerned. 

(d)(1) An employer is not required to reemploy 
a person under this chapter if— 

(A) the employer’s circumstances have so 
changed as to make such reemployment im-
possible or unreasonable; 

(B) in the case of a person entitled to reem-
ployment under subsection (a)(3), (a)(4), or 
(b)(2)(B) of section 4313, such employment 
would impose an undue hardship on the em-
ployer; or 

(C) the employment from which the person 
leaves to serve in the uniformed services is for 
a brief, nonrecurrent period and there is no 
reasonable expectation that such employment 
will continue indefinitely or for a significant 
period. 

(2) In any proceeding involving an issue of 
whether— 

(A) any reemployment referred to in para-
graph (1) is impossible or unreasonable be-
cause of a change in an employer’s circum-
stances, 

(B) any accommodation, training, or effort 
referred to in subsection (a)(3), (a)(4), or 
(b)(2)(B) of section 4313 would impose an undue 
hardship on the employer, or 

(C) the employment referred to in paragraph 
(1)(C) is for a brief, nonrecurrent period and 
there is no reasonable expectation that such 
employment will continue indefinitely or for a 
significant period, 

the employer shall have the burden of proving 
the impossibility or unreasonableness, undue 
hardship, or the brief or nonrecurrent nature of 
the employment without a reasonable expecta-
tion of continuing indefinitely or for a signifi-
cant period. 

(e)(1) Subject to paragraph (2), a person re-
ferred to in subsection (a) shall, upon the com-
pletion of a period of service in the uniformed 
services, notify the employer referred to in such 
subsection of the person’s intent to return to a 
position of employment with such employer as 
follows: 

(A) In the case of a person whose period of 
service in the uniformed services was less than 
31 days, by reporting to the employer— 

(i) not later than the beginning of the first 
full regularly scheduled work period on the 
first full calendar day following the comple-
tion of the period of service and the expira-
tion of eight hours after a period allowing 
for the safe transportation of the person 
from the place of that service to the person’s 
residence; or 

(ii) as soon as possible after the expiration 
of the eight-hour period referred to in clause 
(i), if reporting within the period referred to 
in such clause is impossible or unreasonable 
through no fault of the person. 

(B) In the case of a person who is absent 
from a position of employment for a period of 
any length for the purposes of an examination 
to determine the person’s fitness to perform 
service in the uniformed services, by reporting 
in the manner and time referred to in subpara-
graph (A). 

(C) In the case of a person whose period of 
service in the uniformed services was for more 
than 30 days but less than 181 days, by submit-
ting an application for reemployment with the 
employer not later than 14 days after the com-
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pletion of the period of service or if submit-
ting such application within such period is im-
possible or unreasonable through no fault of 
the person, the next first full calendar day 
when submission of such application becomes 
possible. 

(D) In the case of a person whose period of 
service in the uniformed services was for more 
than 180 days, by submitting an application 
for reemployment with the employer not later 
than 90 days after the completion of the period 
of service. 

(2)(A) A person who is hospitalized for, or con-
valescing from, an illness or injury incurred in, 
or aggravated during, the performance of service 
in the uniformed services shall, at the end of the 
period that is necessary for the person to re-
cover from such illness or injury, report to the 
person’s employer (in the case of a person de-
scribed in subparagraph (A) or (B) of paragraph 
(1)) or submit an application for reemployment 
with such employer (in the case of a person de-
scribed in subparagraph (C) or (D) of such para-
graph). Except as provided in subparagraph (B), 
such period of recovery may not exceed two 
years. 

(B) Such two-year period shall be extended by 
the minimum time required to accommodate 
the circumstances beyond such person’s control 
which make reporting within the period speci-
fied in subparagraph (A) impossible or unreason-
able. 

(3) A person who fails to report or apply for 
employment or reemployment within the appro-
priate period specified in this subsection shall 
not automatically forfeit such person’s entitle-
ment to the rights and benefits referred to in 
subsection (a) but shall be subject to the con-
duct rules, established policy, and general prac-
tices of the employer pertaining to explanations 
and discipline with respect to absence from 
scheduled work. 

(f)(1) A person who submits an application for 
reemployment in accordance with subparagraph 
(C) or (D) of subsection (e)(1) or subsection (e)(2) 
shall provide to the person’s employer (upon the 
request of such employer) documentation to es-
tablish that— 

(A) the person’s application is timely; 
(B) the person has not exceeded the service 

limitations set forth in subsection (a)(2) (ex-
cept as permitted under subsection (c)); and 

(C) the person’s entitlement to the benefits 
under this chapter has not been terminated 
pursuant to section 4304. 

(2) Documentation of any matter referred to in 
paragraph (1) that satisfies regulations pre-
scribed by the Secretary shall satisfy the docu-
mentation requirements in such paragraph. 

(3)(A) Except as provided in subparagraph (B), 
the failure of a person to provide documentation 
that satisfies regulations prescribed pursuant to 
paragraph (2) shall not be a basis for denying re-
employment in accordance with the provisions 
of this chapter if the failure occurs because such 
documentation does not exist or is not readily 
available at the time of the request of the em-
ployer. If, after such reemployment, documenta-
tion becomes available that establishes that 
such person does not meet one or more of the re-

quirements referred to in subparagraphs (A), (B), 
and (C) of paragraph (1), the employer of such 
person may terminate the employment of the 
person and the provision of any rights or bene-
fits afforded the person under this chapter. 

(B) An employer who reemploys a person ab-
sent from a position of employment for more 
than 90 days may require that the person pro-
vide the employer with the documentation re-
ferred to in subparagraph (A) before beginning 
to treat the person as not having incurred a 
break in service for pension purposes under sec-
tion 4318(a)(2)(A). 

(4) An employer may not delay or attempt to 
defeat a reemployment obligation by demanding 
documentation that does not then exist or is not 
then readily available. 

(g) The right of a person to reemployment 
under this section shall not entitle such person 
to retention, preference, or displacement rights 
over any person with a superior claim under the 
provisions of title 5, United States Code, relat-
ing to veterans and other preference eligibles. 

(h) In any determination of a person’s entitle-
ment to protection under this chapter, the tim-
ing, frequency, and duration of the person’s 
training or service, or the nature of such train-
ing or service (including voluntary service) in 
the uniformed services, shall not be a basis for 
denying protection of this chapter if the service 
does not exceed the limitations set forth in sub-
section (c) and the notice requirements estab-
lished in subsection (a)(1) and the notification 
requirements established in subsection (e) are 
met. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3153; amended Pub. L. 104–275, title III, 
§ 311(4), Oct. 9, 1996, 110 Stat. 3334; Pub. L. 112–81, 
div. A, title V, § 575, Dec. 31, 2011, 125 Stat. 1428; 
Pub. L. 114–92, div. A, title V, § 562, Nov. 25, 2015, 
129 Stat. 829.) 

PRIOR PROVISIONS 

A prior section 4312 was renumbered section 7612 of 
this title. 

AMENDMENTS 

2015—Subsec. (c)(4)(A). Pub. L. 114–92 inserted ‘‘12304a, 
12304b,’’ after ‘‘12304,’’. 

2011—Subsec. (c)(4)(F). Pub. L. 112–81 added subpar. 
(F). 

1996—Subsec. (a). Pub. L. 104–275, § 311(4)(A), sub-
stituted ‘‘whose absence from a position of employment 
is necessitated’’ for ‘‘who is absent from a position of 
employment’’. 

Subsec. (c)(3). Pub. L. 104–275, § 311(4)(B)(i), sub-
stituted ‘‘section 10147’’ for ‘‘section 270’’. 

Subsec. (c)(4)(A). Pub. L. 104–275, § 311(4)(B)(ii)(I), sub-
stituted ‘‘section 688, 12301(a), 12301(g), 12302, 12304, or 
12305’’ for ‘‘section 672(a), 672(g), 673, 673b, 673c, or 688’’. 

Subsec. (c)(4)(B). Pub. L. 104–275, § 311(4)(B)(ii)(II), 
amended subpar. (B) generally. Prior to amendment, 
subpar. (B) read as follows: ‘‘ordered to or retained on 
active duty (other than for training) under any provi-
sion of law during a war or during a national emer-
gency declared by the President or the Congress;’’. 

Subsec. (c)(4)(C). Pub. L. 104–275, § 311(4)(B)(ii)(III), 
substituted ‘‘section 12304’’ for ‘‘section 673b’’. 

Subsec. (c)(4)(E). Pub. L. 104–275, § 311(4)(B)(ii)(IV), 
substituted ‘‘section 12406’’ for ‘‘section 3500 or 8500’’. 

Subsec. (d)(2)(C). Pub. L. 104–275, § 311(4)(C), sub-
stituted ‘‘is for a brief, nonrecurrent period and there 
is no reasonable expectation’’ for ‘‘is brief or for a non-
recurrent period and without a reasonable expecta-
tion’’. 
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EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 311(4)(A), (B)(ii)(II), (C) of 
Pub. L. 104–275 effective Oct. 13, 1994, and amendment 
by section 311(4)(B)(i), (ii)(I), (III), (IV) of Pub. L. 
104–275 effective Dec. 1, 1994, see section 313 of Pub. L. 
104–275, set out as a note under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, and with 
provisions relating to satisfaction of the notification 
requirement of subsec. (a)(1) of this section, see section 
8 of Pub. L. 103–353, set out as a note under section 4301 
of this title. 

§ 4313. Reemployment positions 

(a) Subject to subsection (b) (in the case of 
any employee) and sections 4314 and 4315 (in the 
case of an employee of the Federal Government), 
a person entitled to reemployment under section 
4312, upon completion of a period of service in 
the uniformed services, shall be promptly reem-
ployed in a position of employment in accord-
ance with the following order of priority: 

(1) Except as provided in paragraphs (3) and 
(4), in the case of a person whose period of 
service in the uniformed services was for less 
than 91 days— 

(A) in the position of employment in which 
the person would have been employed if the 
continuous employment of such person with 
the employer had not been interrupted by 
such service, the duties of which the person 
is qualified to perform; or 

(B) in the position of employment in which 
the person was employed on the date of the 
commencement of the service in the uni-
formed services, only if the person is not 
qualified to perform the duties of the posi-
tion referred to in subparagraph (A) after 
reasonable efforts by the employer to qual-
ify the person. 

(2) Except as provided in paragraphs (3) and 
(4), in the case of a person whose period of 
service in the uniformed services was for more 
than 90 days— 

(A) in the position of employment in which 
the person would have been employed if the 
continuous employment of such person with 
the employer had not been interrupted by 
such service, or a position of like seniority, 
status and pay, the duties of which the per-
son is qualified to perform; or 

(B) in the position of employment in which 
the person was employed on the date of the 
commencement of the service in the uni-
formed services, or a position of like senior-
ity, status and pay, the duties of which the 
person is qualified to perform, only if the 
person is not qualified to perform the duties 
of a position referred to in subparagraph (A) 
after reasonable efforts by the employer to 
qualify the person. 

(3) In the case of a person who has a disabil-
ity incurred in, or aggravated during, such 
service, and who (after reasonable efforts by 
the employer to accommodate the disability) 
is not qualified due to such disability to be 
employed in the position of employment in 
which the person would have been employed if 

the continuous employment of such person 
with the employer had not been interrupted by 
such service— 

(A) in any other position which is equiva-
lent in seniority, status, and pay, the duties 
of which the person is qualified to perform 
or would become qualified to perform with 
reasonable efforts by the employer; or 

(B) if not employed under subparagraph 
(A), in a position which is the nearest ap-
proximation to a position referred to in sub-
paragraph (A) in terms of seniority, status, 
and pay consistent with circumstances of 
such person’s case. 

(4) In the case of a person who (A) is not 
qualified to be employed in (i) the position of 
employment in which the person would have 
been employed if the continuous employment 
of such person with the employer had not been 
interrupted by such service, or (ii) in the posi-
tion of employment in which such person was 
employed on the date of the commencement of 
the service in the uniformed services for any 
reason (other than disability incurred in, or 
aggravated during, service in the uniformed 
services), and (B) cannot become qualified 
with reasonable efforts by the employer, in 
any other position which is the nearest ap-
proximation to a position referred to first in 
clause (A)(i) and then in clause (A)(ii) which 
such person is qualified to perform, with full 
seniority. 

(b)(1) If two or more persons are entitled to re-
employment under section 4312 in the same posi-
tion of employment and more than one of them 
has reported for such reemployment, the person 
who left the position first shall have the prior 
right to reemployment in that position. 

(2) Any person entitled to reemployment 
under section 4312 who is not reemployed in a 
position of employment by reason of paragraph 
(1) shall be entitled to be reemployed as follows: 

(A) Except as provided in subparagraph (B), 
in any other position of employment referred 
to in subsection (a)(1) or (a)(2), as the case 
may be (in the order of priority set out in the 
applicable subsection), that provides a similar 
status and pay to a position of employment re-
ferred to in paragraph (1) of this subsection, 
consistent with the circumstances of such per-
son’s case, with full seniority. 

(B) In the case of a person who has a disabil-
ity incurred in, or aggravated during, a period 
of service in the uniformed services that re-
quires reasonable efforts by the employer for 
the person to be able to perform the duties of 
the position of employment, in any other posi-
tion referred to in subsection (a)(3) (in the 
order of priority set out in that subsection) 
that provides a similar status and pay to a po-
sition referred to in paragraph (1) of this sub-
section, consistent with circumstances of such 
person’s case, with full seniority. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3157; amended Pub. L. 104–275, title III, 
§ 311(5), Oct. 9, 1996, 110 Stat. 3335.) 

PRIOR PROVISIONS 

A prior section 4313 was renumbered section 7613 of 
this title. 
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AMENDMENTS 

1996—Subsec. (a)(4). Pub. L. 104–275 substituted ‘‘uni-
formed services’’ for ‘‘uniform services’’ in cl. (A)(ii) 
and ‘‘which is the nearest approximation to a position 
referred to first in clause (A)(i) and then in clause 
(A)(ii) which’’ for ‘‘of lesser status and pay which’’ in 
cl. (B). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, except 
that subsec. (a)(3) of this section applicable to re-
employments initiated on or after Aug. 1, 1990, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4314. Reemployment by the Federal Govern-
ment 

(a) Except as provided in subsections (b), (c), 
and (d), if a person is entitled to reemployment 
by the Federal Government under section 4312, 
such person shall be reemployed in a position of 
employment as described in section 4313. 

(b)(1) If the Director of the Office of Personnel 
Management makes a determination described 
in paragraph (2) with respect to a person who 
was employed by a Federal executive agency at 
the time the person entered the service from 
which the person seeks reemployment under 
this section, the Director shall— 

(A) identify a position of like seniority, 
status, and pay at another Federal executive 
agency that satisfies the requirements of sec-
tion 4313 and for which the person is qualified; 
and 

(B) ensure that the person is offered such po-
sition. 

(2) The Director shall carry out the duties re-
ferred to in subparagraphs (A) and (B) of para-
graph (1) if the Director determines that— 

(A) the Federal executive agency that em-
ployed the person referred to in such para-
graph no longer exists and the functions of 
such agency have not been transferred to an-
other Federal executive agency; or 

(B) it is impossible or unreasonable for the 
agency to reemploy the person. 

(c) If the employer of a person described in 
subsection (a) was, at the time such person en-
tered the service from which such person seeks 
reemployment under this section, a part of the 
judicial branch or the legislative branch of the 
Federal Government, and such employer deter-
mines that it is impossible or unreasonable for 
such employer to reemploy such person, such 
person shall, upon application to the Director of 
the Office of Personnel Management, be ensured 
an offer of employment in an alternative posi-
tion in a Federal executive agency on the basis 
described in subsection (b). 

(d) If the adjutant general of a State deter-
mines that it is impossible or unreasonable to 
reemploy a person who was a National Guard 
technician employed under section 709 of title 
32, such person shall, upon application to the Di-

rector of the Office of Personnel Management, 
be ensured an offer of employment in an alter-
native position in a Federal executive agency on 
the basis described in subsection (b). 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3158.) 

PRIOR PROVISIONS 

A prior section 4314 was renumbered section 7614 of 
this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4315. Reemployment by certain Federal agen-
cies 

(a) The head of each agency referred to in sec-
tion 2302(a)(2)(C)(ii) of title 5 shall prescribe pro-
cedures for ensuring that the rights under this 
chapter apply to the employees of such agency. 

(b) In prescribing procedures under subsection 
(a), the head of an agency referred to in that 
subsection shall ensure, to the maximum extent 
practicable, that the procedures of the agency 
for reemploying persons who serve in the uni-
formed services provide for the reemployment of 
such persons in the agency in a manner similar 
to the manner of reemployment described in sec-
tion 4313. 

(c)(1) The procedures prescribed under sub-
section (a) shall designate an official at the 
agency who shall determine whether or not the 
reemployment of a person referred to in sub-
section (b) by the agency is impossible or unrea-
sonable. 

(2) Upon making a determination that the re-
employment by the agency of a person referred 
to in subsection (b) is impossible or unreason-
able, the official referred to in paragraph (1) 
shall notify the person and the Director of the 
Office of Personnel Management of such deter-
mination. 

(3) A determination pursuant to this sub-
section shall not be subject to judicial review. 

(4) The head of each agency referred to in sub-
section (a) shall submit to the Select Committee 
on Intelligence and the Committee on Veterans’ 
Affairs of the Senate and the Permanent Select 
Committee on Intelligence and the Committee 
on Veterans’ Affairs of the House of Representa-
tives on an annual basis a report on the number 
of persons whose reemployment with the agency 
was determined under this subsection to be im-
possible or unreasonable during the year preced-
ing the report, including the reason for each 
such determination. 

(d)(1) Except as provided in this section, noth-
ing in this section, section 4313, or section 4325 
shall be construed to exempt any agency re-
ferred to in subsection (a) from compliance with 
any other substantive provision of this chapter. 

(2) This section may not be construed— 
(A) as prohibiting an employee of an agency 

referred to in subsection (a) from seeking in-
formation from the Secretary regarding as-
sistance in seeking reemployment from the 
agency under this chapter, alternative em-
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ployment in the Federal Government under 
this chapter, or information relating to the 
rights and obligations of employee and Fed-
eral agencies under this chapter; or 

(B) as prohibiting such an agency from vol-
untarily cooperating with or seeking assist-
ance in or of clarification from the Secretary 
or the Director of the Office of Personnel Man-
agement of any matter arising under this 
chapter. 

(e) The Director of the Office of Personnel 
Management shall ensure the offer of employ-
ment to a person in a position in a Federal exec-
utive agency on the basis described in sub-
section (b) if— 

(1) the person was an employee of an agency 
referred to in section 2302(a)(2)(C)(ii) of title 5 
at the time the person entered the service 
from which the person seeks reemployment 
under this section; 

(2) the appropriate officer of the agency de-
termines under subsection (c) that reemploy-
ment of the person by the agency is impossible 
or unreasonable; and 

(3) the person submits an application to the 
Director for an offer of employment under this 
subsection. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3159.) 

PRIOR PROVISIONS 

A prior section 4315 was renumbered section 7615 of 
this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4316. Rights, benefits, and obligations of per-
sons absent from employment for service in 
a uniformed service 

(a) A person who is reemployed under this 
chapter is entitled to the seniority and other 
rights and benefits determined by seniority that 
the person had on the date of the commence-
ment of service in the uniformed services plus 
the additional seniority and rights and benefits 
that such person would have attained if the per-
son had remained continuously employed. 

(b)(1) Subject to paragraphs (2) through (6), a 
person who is absent from a position of employ-
ment by reason of service in the uniformed serv-
ices shall be— 

(A) deemed to be on furlough or leave of ab-
sence while performing such service; and 

(B) entitled to such other rights and benefits 
not determined by seniority as are generally 
provided by the employer of the person to em-
ployees having similar seniority, status, and 
pay who are on furlough or leave of absence 
under a contract, agreement, policy, practice, 
or plan in effect at the commencement of such 
service or established while such person per-
forms such service. 

(2)(A) Subject to subparagraph (B), a person 
who— 

(i) is absent from a position of employment 
by reason of service in the uniformed services, 
and 

(ii) knowingly provides written notice of in-
tent not to return to a position of employment 
after service in the uniformed service, 

is not entitled to rights and benefits under para-
graph (1)(B). 

(B) For the purposes of subparagraph (A), the 
employer shall have the burden of proving that 
a person knowingly provided clear written no-
tice of intent not to return to a position of em-
ployment after service in the uniformed service 
and, in doing so, was aware of the specific rights 
and benefits to be lost under subparagraph (A). 

(3) A person deemed to be on furlough or leave 
of absence under this subsection while serving in 
the uniformed services shall not be entitled 
under this subsection to any benefits to which 
the person would not otherwise be entitled if the 
person had remained continuously employed. 

(4) Such person may be required to pay the 
employee cost, if any, of any funded benefit con-
tinued pursuant to paragraph (1) to the extent 
other employees on furlough or leave of absence 
are so required. 

(5) The entitlement of a person to coverage 
under a health plan is provided for under section 
4317. 

(6) The entitlement of a person to a right or 
benefit under an employee pension benefit plan 
is provided for under section 4318. 

(c) A person who is reemployed by an em-
ployer under this chapter shall not be dis-
charged from such employment, except for 
cause— 

(1) within one year after the date of such re-
employment, if the person’s period of service 
before the reemployment was more than 180 
days; or 

(2) within 180 days after the date of such re-
employment, if the person’s period of service 
before the reemployment was more than 30 
days but less than 181 days. 

(d) Any person whose employment with an em-
ployer is interrupted by a period of service in 
the uniformed services shall be permitted, upon 
request of that person, to use during such period 
of service any vacation, annual, or similar leave 
with pay accrued by the person before the com-
mencement of such service. No employer may 
require any such person to use vacation, annual, 
or similar leave during such period of service. 

(e)(1) An employer shall grant an employee 
who is a member of a reserve component an au-
thorized leave of absence from a position of em-
ployment to allow that employee to perform fu-
neral honors duty as authorized by section 12503 
of title 10 or section 115 of title 32. 

(2) For purposes of section 4312(e)(1) of this 
title, an employee who takes an authorized 
leave of absence under paragraph (1) is deemed 
to have notified the employer of the employee’s 
intent to return to such position of employment. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3160; amended Pub. L. 104–275, title III, 
§ 311(6), Oct. 9, 1996, 110 Stat. 3335; Pub. L. 
106–419, title III, § 323(b), Nov. 1, 2000, 114 Stat. 
1855.) 

PRIOR PROVISIONS 

A prior section 4316 was renumbered section 7616 of 
this title. 
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AMENDMENTS 

2000—Subsec. (e). Pub. L. 106–419 added subsec. (e). 
1996—Subsec. (d). Pub. L. 104–275 inserted at end ‘‘No 

employer may require any such person to use vacation, 
annual, or similar leave during such period of service.’’ 

EFFECTIVE DATE OF 2000 AMENDMENT 

Amendment by Pub. L. 106–419 effective 180 days after 
Nov. 1, 2000, see section 323(c) of Pub. L. 106–419, set out 
as a note under section 4303 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, except 
that the provisions concerning insurance coverage 
(other than health) are effective with respect to fur-
loughs or leaves of absence initiated on or after Oct. 13, 
1994, and subsec. (b)(2) of this section is applicable only 
to the rights and benefits provided in subsec. (b)(1)(B) 
of this section and to persons who leave a position of 
employment for service in the uniformed services more 
than 60 days after Oct. 13, 1994, and not applicable to 
any other right or benefit of a person under this chap-
ter, see section 8 of Pub. L. 103–353, set out as a note 
under section 4301 of this title. 

§ 4317. Health plans 

(a)(1) In any case in which a person (or the per-
son’s dependents) has coverage under a health 
plan in connection with the person’s position of 
employment, including a group health plan (as 
defined in section 607(1) of the Employee Retire-
ment Income Security Act of 1974), and such per-
son is absent from such position of employment 
by reason of service in the uniformed services, 
or such person becomes eligible for medical and 
dental care under chapter 55 of title 10 by reason 
of subsection (d) of section 1074 of that title, the 
plan shall provide that the person may elect to 
continue such coverage as provided in this sub-
section. The maximum period of coverage of a 
person and the person’s dependents under such 
an election shall be the lesser of— 

(A) the 24-month period beginning on the 
date on which the person’s absence begins; or 

(B) the day after the date on which the per-
son fails to apply for or return to a position of 
employment, as determined under section 
4312(e). 

(2) A person who elects to continue health- 
plan coverage under this paragraph may be re-
quired to pay not more than 102 percent of the 
full premium under the plan (determined in the 
same manner as the applicable premium under 
section 4980B(f)(4) of the Internal Revenue Code 
of 1986) associated with such coverage for the 
employer’s other employees, except that in the 
case of a person who performs service in the uni-
formed services for less than 31 days, such per-
son may not be required to pay more than the 
employee share, if any, for such coverage. 

(3) In the case of a health plan that is a multi-
employer plan, as defined in section 3(37) of the 
Employee Retirement Income Security Act of 
1974, any liability under the plan for employer 
contributions and benefits arising under this 
paragraph shall be allocated— 

(A) by the plan in such manner as the plan 
sponsor shall provide; or 

(B) if the sponsor does not provide— 
(i) to the last employer employing the per-

son before the period served by the person in 
the uniformed services, or 

(ii) if such last employer is no longer func-
tional, to the plan. 

(b)(1) Except as provided in paragraph (2), in 
the case of a person whose coverage under a 
health plan was terminated by reason of service 
in the uniformed services, or by reason of the 
person’s having become eligible for medical and 
dental care under chapter 55 of title 10 by reason 
of subsection (d) of section 1074 of that title, an 
exclusion or waiting period may not be imposed 
in connection with the reinstatement of such 
coverage upon reemployment under this chapter 
if an exclusion or waiting period would not have 
been imposed under a health plan had coverage 
of such person by such plan not been terminated 
as a result of such service or eligibility. This 
paragraph applies to the person who is reem-
ployed and to any individual who is covered by 
such plan by reason of the reinstatement of the 
coverage of such person. 

(2) Paragraph (1) shall not apply to the cov-
erage of any illness or injury determined by the 
Secretary of Veterans Affairs to have been in-
curred in, or aggravated during, performance of 
service in the uniformed services. 

(3) In the case of a person whose coverage 
under a health plan is terminated by reason of 
the person having become eligible for medical 
and dental care under chapter 55 of title 10 by 
reason of subsection (d) of section 1074 of that 
title but who subsequently does not commence a 
period of active duty under the order to active 
duty that established such eligibility because 
the order is canceled before such active duty 
commences, the provisions of paragraph (1) re-
lating to any exclusion or waiting period in con-
nection with the reinstatement of coverage 
under a health plan shall apply to such person’s 
continued employment, upon the termination of 
such eligibility for medical and dental care 
under chapter 55 of title 10 that is incident to 
the cancellation of such order, in the same man-
ner as if the person had become reemployed 
upon such termination of eligibility. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3161; amended Pub. L. 104–275, title III, 
§ 311(7), Oct. 9, 1996, 110 Stat. 3335; Pub. L. 
108–454, title II, § 201(a), Dec. 10, 2004, 118 Stat. 
3605; Pub. L. 109–233, title III, § 303, June 15, 2006, 
120 Stat. 406.) 

REFERENCES IN TEXT 

Sections 3(37) and 607(1) of the Employee Retirement 
Income Security Act of 1974, referred to in subsec. 
(a)(1), (3), are classified to sections 1002(37) and 1167(1), 
respectively, of Title 29, Labor. 

Section 4980B(f)(4) of the Internal Revenue Code of 
1986, referred to in subsec. (a)(2), is classified to section 
4980B(f)(4) of Title 26, Internal Revenue Code. 

PRIOR PROVISIONS 

A prior section 4317 was renumbered section 7617 of 
this title. 

AMENDMENTS 

2006—Subsec. (a)(1). Pub. L. 109–233, § 303(a), inserted 
‘‘or such person becomes eligible for medical and dental 
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care under chapter 55 of title 10 by reason of subsection 
(d) of section 1074 of that title,’’ after ‘‘by reason of 
service in the uniformed services,’’. 

Subsec. (b)(1). Pub. L. 109–233, § 303(b)(1), inserted ‘‘or 
by reason of the person’s having become eligible for 
medical and dental care under chapter 55 of title 10 by 
reason of subsection (d) of section 1074 of that title,’’ 
after ‘‘by reason of service in the uniformed services,’’ 
and ‘‘or eligibility’’ after ‘‘such service’’. 

Subsec. (b)(3). Pub. L. 109–233, § 303(b)(2), added par. 
(3). 

2004—Subsec. (a)(1)(A). Pub. L. 108–454 substituted 
‘‘24-month period’’ for ‘‘18-month period’’. 

1996—Subsec. (a). Pub. L. 104–275 substituted ‘‘(a)(1) 
In’’ for ‘‘(a)(1)(A) Subject to paragraphs (2) and (3), in’’, 
redesignated cls. (i) and (ii) of par. (1) as subpars. (A) 
and (B), respectively, redesignated former subpars. (B) 
and (C) as pars. (2) and (3), respectively, and in par. (3), 
redesignated cls. (i) and (ii) as subpars. (A) and (B), re-
spectively, and subcls. (I) and (II) as cls. (i) and (ii), re-
spectively. 

EFFECTIVE DATE OF 2004 AMENDMENT 

Pub. L. 108–454, title II, § 201(b), Dec. 10, 2004, 118 Stat. 
3606, provided that: ‘‘The amendment made by sub-
section (a) [amending this section] shall apply to elec-
tions made under section 4317 of title 38, United States 
Code, on or after the date of the enactment of this Act 
[Dec. 10, 2004].’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, except 
that a person on active duty on Oct. 13, 1994, or a fam-
ily member or personal representative of such person, 
may, after Oct. 13, 1994, elect to reinstate or continue 
a health plan provided in this section, and the health 
plan shall remain in effect for the remaining portion of 
the 18-month period that began on the date of such per-
son’s separation from civilian employment or the pe-
riod of the person’s service in the uniformed service, 
whichever is of lesser duration, see section 8 of Pub. L. 
103–353, set out as a note under section 4301 of this title. 

§ 4318. Employee pension benefit plans 

(a)(1)(A) Except as provided in subparagraph 
(B), in the case of a right provided pursuant to 
an employee pension benefit plan (including 
those described in sections 3(2) and 3(33) of the 
Employee Retirement Income Security Act of 
1974) or a right provided under any Federal or 
State law governing pension benefits for govern-
mental employees, the right to pension benefits 
of a person reemployed under this chapter shall 
be determined under this section. 

(B) In the case of benefits under the Thrift 
Savings Plan, the rights of a person reemployed 
under this chapter shall be those rights provided 
in section 8432b of title 5. The first sentence of 
this subparagraph shall not be construed to af-
fect any other right or benefit under this chap-
ter. 

(2)(A) A person reemployed under this chapter 
shall be treated as not having incurred a break 
in service with the employer or employers main-
taining the plan by reason of such person’s pe-
riod or periods of service in the uniformed serv-
ices. 

(B) Each period served by a person in the uni-
formed services shall, upon reemployment under 

this chapter, be deemed to constitute service 
with the employer or employers maintaining the 
plan for the purpose of determining the non-
forfeitability of the person’s accrued benefits 
and for the purpose of determining the accrual 
of benefits under the plan. 

(b)(1) An employer reemploying a person under 
this chapter shall, with respect to a period of 
service described in subsection (a)(2)(B), be lia-
ble to an employee pension benefit plan for fund-
ing any obligation of the plan to provide the 
benefits described in subsection (a)(2) and shall 
allocate the amount of any employer contribu-
tion for the person in the same manner and to 
the same extent the allocation occurs for other 
employees during the period of service. For pur-
poses of determining the amount of such liabil-
ity and any obligation of the plan, earnings and 
forfeitures shall not be included. For purposes of 
determining the amount of such liability and for 
purposes of section 515 of the Employee Retire-
ment Income Security Act of 1974 or any similar 
Federal or State law governing pension benefits 
for governmental employees, service in the uni-
formed services that is deemed under subsection 
(a) to be service with the employer shall be 
deemed to be service with the employer under 
the terms of the plan or any applicable collec-
tive bargaining agreement. In the case of a 
multiemployer plan, as defined in section 3(37) 
of the Employee Retirement Income Security 
Act of 1974, any liability of the plan described in 
this paragraph shall be allocated— 

(A) by the plan in such manner as the spon-
sor maintaining the plan shall provide; or 

(B) if the sponsor does not provide— 
(i) to the last employer employing the per-

son before the period served by the person in 
the uniformed services, or 

(ii) if such last employer is no longer func-
tional, to the plan. 

(2) A person reemployed under this chapter 
shall be entitled to accrued benefits pursuant to 
subsection (a) that are contingent on the mak-
ing of, or derived from, employee contributions 
or elective deferrals (as defined in section 
402(g)(3) of the Internal Revenue Code of 1986) 
only to the extent the person makes payment to 
the plan with respect to such contributions or 
deferrals. No such payment may exceed the 
amount the person would have been permitted 
or required to contribute had the person re-
mained continuously employed by the employer 
throughout the period of service described in 
subsection (a)(2)(B). Any payment to the plan 
described in this paragraph shall be made during 
the period beginning with the date of reemploy-
ment and whose duration is three times the pe-
riod of the person’s service in the uniformed 
services, such payment period not to exceed five 
years. 

(3) For purposes of computing an employer’s 
liability under paragraph (1) or the employee’s 
contributions under paragraph (2), the employ-
ee’s compensation during the period of service 
described in subsection (a)(2)(B) shall be com-
puted— 

(A) at the rate the employee would have re-
ceived but for the period of service described 
in subsection (a)(2)(B), or 

(B) in the case that the determination of 
such rate is not reasonably certain, on the 
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basis of the employee’s average rate of com-
pensation during the 12-month period imme-
diately preceding such period (or, if shorter, 
the period of employment immediately preced-
ing such period). 

(c) Any employer who reemploys a person 
under this chapter and who is an employer con-
tributing to a multiemployer plan, as defined in 
section 3(37) of the Employee Retirement In-
come Security Act of 1974, under which benefits 
are or may be payable to such person by reason 
of the obligations set forth in this chapter, 
shall, within 30 days after the date of such reem-
ployment, provide information, in writing, of 
such reemployment to the administrator of such 
plan. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3162; amended Pub. L. 104–275, title III, 
§ 311(8), Oct. 9, 1996, 110 Stat. 3335.) 

REFERENCES IN TEXT 

Sections 3 and 515 of the Employee Retirement In-
come Security Act of 1974, referred to in subsecs. 
(a)(1)(A), (b)(1), and (c), are classified to sections 1002 
and 1145, respectively, of Title 29, Labor. 

Section 402(g)(3) of the Internal Revenue Code of 1986, 
referred to in subsec. (b)(2), is classified to section 
402(g)(3) of Title 26, Internal Revenue Code. 

PRIOR PROVISIONS 

A prior section 4318 was renumbered section 7618 of 
this title. 

AMENDMENTS 

1996—Subsec. (b)(2). Pub. L. 104–275 substituted ‘‘serv-
ices, such payment period’’ for ‘‘services,’’ in last sen-
tence. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, except 
that an employee pension benefit plan not in compli-
ance with this section or section 8(h)(1) of Pub. L. 
103–353 on Oct. 13, 1994, has two years to come into com-
pliance, see section 8 of Pub. L. 103–353, set out as a 
note under section 4301 of this title. 

§ 4319. Employment and reemployment rights in 
foreign countries 

(a) LIABILITY OF CONTROLLING UNITED STATES 
EMPLOYER OF FOREIGN ENTITY.—If an employer 
controls an entity that is incorporated or other-
wise organized in a foreign country, any denial 
of employment, reemployment, or benefit by 
such entity shall be presumed to be by such em-
ployer. 

(b) INAPPLICABILITY TO FOREIGN EMPLOYER.— 
This subchapter does not apply to foreign oper-
ations of an employer that is a foreign person 
not controlled by an United States employer. 

(c) DETERMINATION OF CONTROLLING EM-
PLOYER.—For the purpose of this section, the de-
termination of whether an employer controls an 
entity shall be based upon the interrelations of 
operations, common management, centralized 
control of labor relations, and common owner-

ship or financial control of the employer and the 
entity. 

(d) EXEMPTION.—Notwithstanding any other 
provision of this subchapter, an employer, or an 
entity controlled by an employer, shall be ex-
empt from compliance with any of sections 4311 
through 4318 of this title with respect to an em-
ployee in a workplace in a foreign country, if 
compliance with that section would cause such 
employer, or such entity controlled by an em-
ployer, to violate the law of the foreign country 
in which the workplace is located. 

(Added Pub. L. 105–368, title II, § 212(b)(1), Nov. 
11, 1998, 112 Stat. 3331.) 

EFFECTIVE DATE 

Section applicable only with respect to causes of ac-
tion arising after Nov. 11, 1998, see section 212(c) of Pub. 
L. 105–368, set out as an Effective Date of 1998 Amend-
ment note under section 4303 of this title. 

SUBCHAPTER III—PROCEDURES FOR AS-
SISTANCE, ENFORCEMENT, AND INVES-
TIGATION 

§ 4321. Assistance in obtaining reemployment or 
other employment rights or benefits 

The Secretary (through the Veterans’ Employ-
ment and Training Service) shall provide assist-
ance to any person with respect to the employ-
ment and reemployment rights and benefits to 
which such person is entitled under this chapter. 
In providing such assistance, the Secretary may 
request the assistance of existing Federal and 
State agencies engaged in similar or related ac-
tivities and utilize the assistance of volunteers. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3164.) 

PRIOR PROVISIONS 

A prior section 4321 was renumbered section 7621 of 
this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, except 
that provisions necessary for implementation of sec-
tion 4311 of this title are effective Oct. 13, 1994, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4322. Enforcement of employment or reemploy-
ment rights 

(a) A person who claims that— 
(1) such person is entitled under this chapter 

to employment or reemployment rights or 
benefits with respect to employment by an 
employer; and 

(2)(A) such employer has failed or refused, or 
is about to fail or refuse, to comply with the 
provisions of this chapter; or 

(B) in the case that the employer is a Fed-
eral executive agency, such employer or the 
Office of Personnel Management has failed or 
refused, or is about to fail or refuse, to comply 
with the provisions of this chapter, 

may file a complaint with the Secretary in ac-
cordance with subsection (b), and the Secretary 
shall investigate such complaint. 

(b) Such complaint shall be in writing, be in 
such form as the Secretary may prescribe, in-
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clude the name and address of the employer 
against whom the complaint is filed, and con-
tain a summary of the allegations that form the 
basis for the complaint. 

(c)(1) Not later than five days after the Sec-
retary receives a complaint submitted by a per-
son under subsection (a), the Secretary shall no-
tify such person in writing of his or her rights 
with respect to such complaint under this sec-
tion and section 4323 or 4324, as the case may be. 

(2) The Secretary shall, upon request, provide 
technical assistance to a potential claimant 
with respect to a complaint under this sub-
section, and when appropriate, to such claim-
ant’s employer. 

(d) The Secretary shall investigate each com-
plaint submitted pursuant to subsection (a). If 
the Secretary determines as a result of the in-
vestigation that the action alleged in such com-
plaint occurred, the Secretary shall attempt to 
resolve the complaint by making reasonable ef-
forts to ensure that the person or entity named 
in the complaint complies with the provisions of 
this chapter. 

(e) If the efforts of the Secretary with respect 
to any complaint filed under subsection (a) do 
not resolve the complaint, the Secretary shall 
notify the person who submitted the complaint 
in writing of— 

(1) the results of the Secretary’s investiga-
tion; and 

(2) the complainant’s entitlement to proceed 
under the enforcement of rights provisions 
provided under section 4323 (in the case of a 
person submitting a complaint against a State 
or private employer) or section 4324 (in the 
case of a person submitting a complaint 
against a Federal executive agency or the Of-
fice of Personnel Management). 

(f) Any action required by subsections (d) and 
(e) with respect to a complaint submitted by a 
person to the Secretary under subsection (a) 
shall be completed by the Secretary not later 
than 90 days after receipt of such complaint. 

(g) This subchapter does not apply to any ac-
tion relating to benefits to be provided under 
the Thrift Savings Plan under title 5. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3164; amended Pub. L. 104–275, title III, 
§ 311(9), Oct. 9, 1996, 110 Stat. 3335; Pub. L. 
110–389, title III, § 311(a)–(c), Oct. 10, 2008, 122 
Stat. 4162.) 

PRIOR PROVISIONS 

A prior section 4322 was renumbered section 7622 of 
this title. 

AMENDMENTS 

2008—Subsec. (c). Pub. L. 110–389, § 311(a), amended 
subsec. (c) generally. Prior to amendment, subsec. (c) 
read as follows: ‘‘The Secretary shall, upon request, 
provide technical assistance to a potential claimant 
with respect to a complaint under this subsection, and 
when appropriate, to such claimant’s employer.’’ 

Subsec. (e). Pub. L. 110–389, § 311(b), inserted ‘‘in writ-
ing’’ after ‘‘submitted the complaint’’ in introductory 
provisions. 

Subsecs. (f), (g). Pub. L. 110–389, § 311(c), added subsec. 
(f) and redesignated former subsec. (f) as (g). 

1996—Subsec. (d). Pub. L. 104–275, § 311(9)(A), inserted 
‘‘attempt to’’ before ‘‘resolve’’. 

Subsec. (e). Pub. L. 104–275, § 311(9)(B)(i), substituted 
‘‘with respect to any complaint filed under subsection 

(a) do not resolve the complaint,’’ for ‘‘with respect to 
a complaint under subsection (d) are unsuccessful,’’ in 
introductory provisions. 

Subsec. (e)(2). Pub. L. 104–275, § 311(9)(B)(ii), inserted 
‘‘or the Office of Personnel Management’’ after ‘‘Fed-
eral executive agency’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, except 
that provisions necessary for implementation of sec-
tion 4311 of this title are effective Oct. 13, 1994, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4323. Enforcement of rights with respect to a 
State or private employer 

(a) ACTION FOR RELIEF.—(1) A person who re-
ceives from the Secretary a notification pursu-
ant to section 4322(e) of this title of an unsuc-
cessful effort to resolve a complaint relating to 
a State (as an employer) or a private employer 
may request that the Secretary refer the com-
plaint to the Attorney General. Not later than 
60 days after the Secretary receives such a re-
quest with respect to a complaint, the Secretary 
shall refer the complaint to the Attorney Gen-
eral. If the Attorney General is reasonably sat-
isfied that the person on whose behalf the com-
plaint is referred is entitled to the rights or ben-
efits sought, the Attorney General may appear 
on behalf of, and act as attorney for, the person 
on whose behalf the complaint is submitted and 
commence an action for relief under this chap-
ter for such person. In the case of such an action 
against a State (as an employer), the action 
shall be brought in the name of the United 
States as the plaintiff in the action. 

(2) Not later than 60 days after the date the 
Attorney General receives a referral under para-
graph (1), the Attorney General shall— 

(A) make a decision whether to appear on 
behalf of, and act as attorney for, the person 
on whose behalf the complaint is submitted; 
and 

(B) notify such person in writing of such de-
cision. 

(3) A person may commence an action for re-
lief with respect to a complaint against a State 
(as an employer) or a private employer if the 
person— 

(A) has chosen not to apply to the Secretary 
for assistance under section 4322(a) of this 
title; 

(B) has chosen not to request that the Sec-
retary refer the complaint to the Attorney 
General under paragraph (1); or 

(C) has been refused representation by the 
Attorney General with respect to the com-
plaint under such paragraph. 

(b) JURISDICTION.—(1) In the case of an action 
against a State (as an employer) or a private 
employer commenced by the United States, the 
district courts of the United States shall have 
jurisdiction over the action. 

(2) In the case of an action against a State (as 
an employer) by a person, the action may be 
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brought in a State court of competent jurisdic-
tion in accordance with the laws of the State. 

(3) In the case of an action against a private 
employer by a person, the district courts of the 
United States shall have jurisdiction of the ac-
tion. 

(c) VENUE.—(1) In the case of an action by the 
United States against a State (as an employer), 
the action may proceed in the United States dis-
trict court for any district in which the State 
exercises any authority or carries out any func-
tion. 

(2) In the case of an action against a private 
employer, the action may proceed in the United 
States district court for any district in which 
the private employer of the person maintains a 
place of business. 

(d) REMEDIES.—(1) In any action under this 
section, the court may award relief as follows: 

(A) The court may require the employer to 
comply with the provisions of this chapter. 

(B) The court may require the employer to 
compensate the person for any loss of wages or 
benefits suffered by reason of such employer’s 
failure to comply with the provisions of this 
chapter. 

(C) The court may require the employer to 
pay the person an amount equal to the amount 
referred to in subparagraph (B) as liquidated 
damages, if the court determines that the em-
ployer’s failure to comply with the provisions 
of this chapter was willful. 

(2)(A) Any compensation awarded under sub-
paragraph (B) or (C) of paragraph (1) shall be in 
addition to, and shall not diminish, any of the 
other rights and benefits provided for under this 
chapter. 

(B) In the case of an action commenced in the 
name of the United States for which the relief 
includes compensation awarded under subpara-
graph (B) or (C) of paragraph (1), such compensa-
tion shall be held in a special deposit account 
and shall be paid, on order of the Attorney Gen-
eral, directly to the person. If the compensation 
is not paid to the person because of inability to 
do so within a period of 3 years, the compensa-
tion shall be covered into the Treasury of the 
United States as miscellaneous receipts. 

(3) A State shall be subject to the same rem-
edies, including prejudgment interest, as may be 
imposed upon any private employer under this 
section. 

(e) EQUITY POWERS.—The court shall use, in 
any case in which the court determines it is ap-
propriate, its full equity powers, including tem-
porary or permanent injunctions, temporary re-
straining orders, and contempt orders, to vindi-
cate fully the rights or benefits of persons under 
this chapter. 

(f) STANDING.—An action under this chapter 
may be initiated only by a person claiming 
rights or benefits under this chapter under sub-
section (a) or by the United States under sub-
section (a)(1). 

(g) RESPONDENT.—In any action under this 
chapter, only an employer or a potential em-
ployer, as the case may be, shall be a necessary 
party respondent. 

(h) FEES, COURT COSTS.—(1) No fees or court 
costs may be charged or taxed against any per-
son claiming rights under this chapter. 

(2) In any action or proceeding to enforce a 
provision of this chapter by a person under sub-
section (a)(2) who obtained private counsel for 
such action or proceeding, the court may award 
any such person who prevails in such action or 
proceeding reasonable attorney fees, expert wit-
ness fees, and other litigation expenses. 

(i) DEFINITION.—In this section, the term ‘‘pri-
vate employer’’ includes a political subdivision 
of a State. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3165; amended Pub. L. 104–275, title III, 
§ 311(10), Oct. 9, 1996, 110 Stat. 3335; Pub. L. 
105–368, title II, § 211(a), Nov. 11, 1998, 112 Stat. 
3329; Pub. L. 110–389, title III, §§ 311(d)(1), (e)(1), 
(f)(3), 315, Oct. 10, 2008, 122 Stat. 4162–4164, 4167.) 

PRIOR PROVISIONS 

A prior section 4323 was renumbered section 7623 of 
this title. 

AMENDMENTS 

2008—Subsec. (a)(1). Pub. L. 110–389, § 311(d)(1), in-
serted ‘‘Not later than 60 days after the Secretary re-
ceives such a request with respect to a complaint, the 
Secretary shall refer the complaint to the Attorney 
General.’’ after ‘‘to the Attorney General.’’ 

Subsec. (a)(2), (3). Pub. L. 110–389, § 311(e)(1), added 
par. (2) and redesignated former par. (2) as (3). 

Subsec. (e). Pub. L. 110–389, § 315, substituted ‘‘shall 
use, in any case in which the court determines it is ap-
propriate,’’ for ‘‘may use’’. 

Subsecs. (i), (j). Pub. L. 110–389, § 311(f)(3), redesig-
nated subsec. (j) as (i) and struck out former subsec. (i) 
which read as follows: ‘‘INAPPLICABILITY OF STATE 
STATUTE OF LIMITATIONS.—No State statute of limita-
tions shall apply to any proceeding under this chap-
ter.’’ 

1998—Pub. L. 105–368 amended section generally, sub-
stituting present provisions for provisions which had: 
in subsec. (a), authorized reference of complaint to At-
torney General and commencement of action for relief 
on behalf of person whose complaint was referred; in 
subsec. (b), described appropriate venues in cases where 
defendant is State or private employer; and in subsec. 
(c), set forth provisions relating to jurisdiction, 
abridgement of rights, court and attorney fees, equity 
power of court, standing, respondents, statute of limi-
tations, and remedies. 

1996—Subsec. (a)(1). Pub. L. 104–275, § 311(10)(A), 
struck out ‘‘of an unsuccessful effort to resolve a com-
plaint’’ after ‘‘notification pursuant to section 4322(e)’’. 

Subsec. (a)(2)(A). Pub. L. 104–275, § 311(10)(B), sub-
stituted ‘‘under section 4322(a)’’ for ‘‘regarding the 
complaint under section 4322(c)’’. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–368, title II, § 211(b), Nov. 11, 1998, 112 Stat. 
3330, provided that: 

‘‘(1) Section 4323 of title 38, United States Code, as 
amended by subsection (a), shall apply to actions com-
menced under chapter 43 of such title on or after the 
date of the enactment of this Act [Nov. 11, 1998], and 
shall apply to actions commenced under such chapter 
before the date of the enactment of this Act that are 
not final on the date of the enactment of this Act, 
without regard to when the cause of action accrued. 

‘‘(2) In the case of any such action against a State (as 
an employer) in which a person, on the day before the 
date of the enactment of this Act [Nov. 11, 1998], is rep-
resented by the Attorney General under section 
4323(a)(1) of such title as in effect on such day, the 
court shall upon motion of the Attorney General, sub-
stitute the United States as the plaintiff in the action 
pursuant to such section as amended by subsection 
(a).’’ 
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EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, except 
that provisions necessary for implementation of sec-
tion 4311 of this title are effective Oct. 13, 1994, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4324. Enforcement of rights with respect to 
Federal executive agencies 

(a)(1) A person who receives from the Sec-
retary a notification pursuant to section 4322(e) 
may request that the Secretary refer the com-
plaint for litigation before the Merit Systems 
Protection Board. Not later than 60 days after 
the date the Secretary receives such a request, 
the Secretary shall refer the complaint to the 
Office of Special Counsel established by section 
1211 of title 5. 

(2)(A) If the Special Counsel is reasonably sat-
isfied that the person on whose behalf a com-
plaint is referred under paragraph (1) is entitled 
to the rights or benefits sought, the Special 
Counsel (upon the request of the person submit-
ting the complaint) may appear on behalf of, 
and act as attorney for, the person and initiate 
an action regarding such complaint before the 
Merit Systems Protection Board. 

(B) Not later than 60 days after the date the 
Special Counsel receives a referral under para-
graph (1), the Special Counsel shall— 

(i) make a decision whether to represent a 
person before the Merit Systems Protection 
Board under subparagraph (A); and 

(ii) notify such person in writing of such de-
cision. 

(b) A person may submit a complaint against 
a Federal executive agency or the Office of Per-
sonnel Management under this subchapter di-
rectly to the Merit Systems Protection Board if 
that person— 

(1) has chosen not to apply to the Secretary 
for assistance under section 4322(a); 

(2) has received a notification from the Sec-
retary under section 4322(e); 

(3) has chosen not to be represented before 
the Board by the Special Counsel pursuant to 
subsection (a)(2)(A); or 

(4) has received a notification of a decision 
from the Special Counsel under subsection 
(a)(2)(B) declining to initiate an action and 
represent the person before the Merit Systems 
Protection Board. 

(c)(1) The Merit Systems Protection Board 
shall adjudicate any complaint brought before 
the Board pursuant to subsection (a)(2)(A) or (b), 
without regard as to whether the complaint ac-
crued before, on, or after October 13, 1994. A per-
son who seeks a hearing or adjudication by sub-
mitting such a complaint under this paragraph 
may be represented at such hearing or adjudica-
tion in accordance with the rules of the Board. 

(2) If the Board determines that a Federal ex-
ecutive agency or the Office of Personnel Man-
agement has not complied with the provisions of 

this chapter relating to the employment or re-
employment of a person by the agency, the 
Board shall enter an order requiring the agency 
or Office to comply with such provisions and to 
compensate such person for any loss of wages or 
benefits suffered by such person by reason of 
such lack of compliance. 

(3) Any compensation received by a person 
pursuant to an order under paragraph (2) shall 
be in addition to any other right or benefit pro-
vided for by this chapter and shall not diminish 
any such right or benefit. 

(4) If the Board determines as a result of a 
hearing or adjudication conducted pursuant to a 
complaint submitted by a person directly to the 
Board pursuant to subsection (b) that such per-
son is entitled to an order referred to in para-
graph (2), the Board may, in its discretion, 
award such person reasonable attorney fees, ex-
pert witness fees, and other litigation expenses. 

(d)(1) A person adversely affected or aggrieved 
by a final order or decision of the Merit Systems 
Protection Board under subsection (c) may peti-
tion the United States Court of Appeals for the 
Federal Circuit to review the final order or deci-
sion. Such petition and review shall be in ac-
cordance with the procedures set forth in sec-
tion 7703 of title 5. 

(2) Such person may be represented in the Fed-
eral Circuit proceeding by the Special Counsel 
unless the person was not represented by the 
Special Counsel before the Merit Systems Pro-
tection Board regarding such order or decision. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3166; amended Pub. L. 104–275, title III, 
§ 311(11), Oct. 9, 1996, 110 Stat. 3336; Pub. L. 
105–368, title II, § 213(a), Nov. 11, 1998, 112 Stat. 
3331; Pub. L. 110–389, title III, § 311(d)(2), (e)(2), 
Oct. 10, 2008, 122 Stat. 4163; Pub. L. 111–275, title 
VII, § 703(a), Oct. 13, 2010, 124 Stat. 2888.) 

PRIOR PROVISIONS 

A prior section 4324 was renumbered section 7624 of 
this title. 

AMENDMENTS 

2010—Subsec. (b)(4). Pub. L. 111–275 inserted before pe-
riod at end ‘‘declining to initiate an action and rep-
resent the person before the Merit Systems Protection 
Board’’. 

2008—Subsec. (a)(1). Pub. L. 110–389, § 311(d)(2), sub-
stituted ‘‘Not later than 60 days after the date the Sec-
retary receives such a request, the Secretary shall 
refer’’ for ‘‘The Secretary shall refer’’. 

Subsec. (a)(2)(B). Pub. L. 110–389, § 311(e)(2), amended 
subpar. (B) generally. Prior to amendment, subpar. (B) 
read as follows: ‘‘If the Special Counsel declines to ini-
tiate an action and represent a person before the Merit 
Systems Protection Board under subparagraph (A), the 
Special Counsel shall notify such person of that deci-
sion.’’ 

1998—Subsec. (c)(1). Pub. L. 105–368 inserted 
‘‘, without regard as to whether the complaint accrued 
before, on, or after October 13, 1994’’ before period at 
end of first sentence. 

1996—Subsec. (a)(1). Pub. L. 104–275, § 311(11)(A), 
struck out ‘‘of an unsuccessful effort to resolve a com-
plaint relating to a Federal executive agency’’ after 
‘‘notification pursuant to section 4322(e)’’. 

Subsec. (b). Pub. L. 104–275, § 311(11)(B)(i), inserted ‘‘or 
the Office of Personnel Management’’ after ‘‘Federal 
executive agency’’ in introductory provisions. 

Subsec. (b)(1). Pub. L. 104–275, § 311(11)(B)(ii), sub-
stituted ‘‘under section 4322(a)’’ for ‘‘regarding a com-
plaint under section 4322(c)’’. 
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Subsec. (c)(2). Pub. L. 104–275, § 311(11)(C), inserted ‘‘or 
the Office of Personnel Management’’ after ‘‘Federal 
executive agency’’ and substituted ‘‘Office to comply’’ 
for ‘‘employee to comply’’. 

EFFECTIVE DATE OF 1998 AMENDMENT 

Pub. L. 105–368, title II, § 213(b), Nov. 11, 1998, 112 Stat. 
3332, provided that: ‘‘The amendment made by sub-
section (a) [amending this section] shall apply to com-
plaints filed with the Merit Systems Protection Board 
on or after October 13, 1994.’’ 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, except 
that provisions necessary for implementation of sec-
tion 4311 of this title are effective Oct. 13, 1994, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4325. Enforcement of rights with respect to cer-
tain Federal agencies 

(a) This section applies to any person who al-
leges that— 

(1) the reemployment of such person by an 
agency referred to in subsection (a) of section 
4315 was not in accordance with procedures for 
the reemployment of such person under sub-
section (b) of such section; or 

(2) the failure of such agency to reemploy 
the person under such section was otherwise 
wrongful. 

(b) Any person referred to in subsection (a) 
may submit a claim relating to an allegation re-
ferred to in that subsection to the inspector gen-
eral of the agency which is the subject of the al-
legation. The inspector general shall investigate 
and resolve the allegation pursuant to proce-
dures prescribed by the head of the agency. 

(c) In prescribing procedures for the investiga-
tion and resolution of allegations under sub-
section (b), the head of an agency shall ensure, 
to the maximum extent practicable, that the 
procedures are similar to the procedures for in-
vestigating and resolving complaints utilized by 
the Secretary under section 4322(d). 

(d) This section may not be construed— 
(1) as prohibiting an employee of an agency 

referred to in subsection (a) from seeking in-
formation from the Secretary regarding as-
sistance in seeking reemployment from the 
agency under this chapter or information re-
lating to the rights and obligations of employ-
ees and Federal agencies under this chapter; 
or 

(2) as prohibiting such an agency from vol-
untarily cooperating with or seeking assist-
ance in or of clarification from the Secretary 
or the Director of the Office of Personnel Man-
agement of any matter arising under this 
chapter. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3167; amended Pub. L. 104–275, title III, 
§ 311(12), Oct. 9, 1996, 110 Stat. 3336.) 

PRIOR PROVISIONS 

A prior section 4325 was renumbered section 7625 of 
this title. 

AMENDMENTS 

1996—Subsec. (d)(1). Pub. L. 104–275 struck out 
‘‘, alternative employment in the Federal Government 
under this chapter,’’ before ‘‘or information relating to 
the rights and obligations’’ and substituted ‘‘employees 
and’’ for ‘‘employee and’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, except 
that provisions necessary for implementation of sec-
tion 4311 of this title are effective Oct. 13, 1994, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4326. Conduct of investigation; subpoenas 

(a) In carrying out any investigation under 
this chapter, the Secretary’s duly authorized 
representatives shall, at all reasonable times, 
have reasonable access to and the right to inter-
view persons with information relevant to the 
investigation and shall have reasonable access 
to, for purposes of examination, and the right to 
copy and receive, any documents of any person 
or employer that the Secretary considers rel-
evant to the investigation. 

(b) In carrying out any investigation under 
this chapter, the Secretary may require by sub-
poena the attendance and testimony of wit-
nesses and the production of documents relating 
to any matter under investigation. In case of 
disobedience of the subpoena or contumacy and 
on request of the Secretary, the Attorney Gen-
eral may apply to any district court of the 
United States in whose jurisdiction such disobe-
dience or contumacy occurs for an order enforc-
ing the subpoena. 

(c) Upon application, the district courts of the 
United States shall have jurisdiction to issue 
writs commanding any person or employer to 
comply with the subpoena of the Secretary or to 
comply with any order of the Secretary made 
pursuant to a lawful investigation under this 
chapter and the district courts shall have juris-
diction to punish failure to obey a subpoena or 
other lawful order of the Secretary as a con-
tempt of court. 

(d) Subsections (b) and (c) shall not apply to 
the legislative branch or the judicial branch of 
the United States. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3167; amended Pub. L. 104–275, title III, 
§ 311(13), Oct. 9, 1996, 110 Stat. 3336.) 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–275 inserted ‘‘have rea-
sonable access to and the right to interview persons 
with information relevant to the investigation and 
shall’’ after ‘‘at all reasonable times,’’. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–275 effective Oct. 13, 1994, 
see section 313 of Pub. L. 104–275, set out as a note 
under section 4301 of this title. 

EFFECTIVE DATE 

Section effective Oct. 13, 1994, and applicable to any 
matter pending with Secretary of Labor under former 
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section 4305 of this title as of that date, see section 8(e) 
of Pub. L. 103–353, set out as a note under section 4301 
of this title. 

§ 4327. Noncompliance of Federal officials with 
deadlines; inapplicability of statutes of limi-
tations 

(a) EFFECT OF NONCOMPLIANCE OF FEDERAL OF-
FICIALS WITH DEADLINES.—(1) The inability of 
the Secretary, the Attorney General, or the Spe-
cial Counsel to comply with a deadline applica-
ble to such official under section 4322, 4323, or 
4324 of this title— 

(A) shall not affect the authority of the At-
torney General or the Special Counsel to rep-
resent and file an action or submit a com-
plaint on behalf of a person under section 4323 
or 4324 of this title; 

(B) shall not affect the right of a person— 
(i) to commence an action under section 

4323 of this title; 
(ii) to submit a complaint under section 

4324 of this title; or 
(iii) to obtain any type of assistance or re-

lief authorized by this chapter; 

(C) shall not deprive a Federal court, the 
Merit Systems Protection Board, or a State 
court of jurisdiction over an action or com-
plaint filed by the Attorney General, the Spe-
cial Counsel, or a person under section 4323 or 
4324 of this title; and 

(D) shall not constitute a defense, including 
a statute of limitations period, that any em-
ployer (including a State, a private employer, 
or a Federal executive agency) or the Office of 
Personnel Management may raise in an action 
filed by the Attorney General, the Special 
Counsel, or a person under section 4323 or 4324 
of this title. 

(2) If the Secretary, the Attorney General, or 
the Special Counsel is unable to meet a deadline 
applicable to such official in section 4322(f), 
4323(a)(1), 4323(a)(2), 4324(a)(1), or 4324(a)(2)(B) of 
this title, and the person agrees to an extension 
of time, the Secretary, the Attorney General, or 
the Special Counsel, as the case may be, shall 
complete the required action within the addi-
tional period of time agreed to by the person. 

(b) INAPPLICABILITY OF STATUTES OF LIMITA-
TIONS.—If any person seeks to file a complaint 
or claim with the Secretary, the Merit Systems 
Protection Board, or a Federal or State court 
under this chapter alleging a violation of this 
chapter, there shall be no limit on the period for 
filing the complaint or claim. 

(Added Pub. L. 110–389, title III, § 311(f)(1), Oct. 
10, 2008, 122 Stat. 4163.) 

SUBCHAPTER IV—MISCELLANEOUS 
PROVISIONS 

§ 4331. Regulations 

(a) The Secretary (in consultation with the 
Secretary of Defense) may prescribe regulations 
implementing the provisions of this chapter 
with regard to the application of this chapter to 
States, local governments, and private employ-
ers. 

(b)(1) The Director of the Office of Personnel 
Management (in consultation with the Sec-

retary and the Secretary of Defense) may pre-
scribe regulations implementing the provisions 
of this chapter with regard to the application of 
this chapter to Federal executive agencies 
(other than the agencies referred to in para-
graph (2)) as employers. Such regulations shall 
be consistent with the regulations pertaining to 
the States as employers and private employers, 
except that employees of the Federal Govern-
ment may be given greater or additional rights. 

(2) The following entities may prescribe regu-
lations to carry out the activities of such enti-
ties under this chapter: 

(A) The Merit Systems Protection Board. 
(B) The Office of Special Counsel. 
(C) The agencies referred to in section 

2302(a)(2)(C)(ii) of title 5. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3168; amended Pub. L. 109–233, title V, 
§ 503(14), June 15, 2006, 120 Stat. 417.) 

PRIOR PROVISIONS 

A prior section 4331 was renumbered section 7631 of 
this title. 

AMENDMENTS 

2006—Subsec. (b)(2)(C). Pub. L. 109–233 substituted 
‘‘section 2302(a)(2)(C)(ii)’’ for ‘‘section 2303(a)(2)(C)(ii)’’. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4332. Reports 

(a) ANNUAL REPORT BY SECRETARY.—The Sec-
retary shall, after consultation with the Attor-
ney General and the Special Counsel referred to 
in section 4324(a)(1), transmit to Congress not 
later than July 1 each year a report on matters 
for the fiscal year ending in the year before the 
year in which such report is transmitted as fol-
lows: 

(1) The number of cases reviewed by the De-
partment of Labor under this chapter during 
the fiscal year for which the report is made. 

(2) The number of cases reviewed by the Sec-
retary of Defense under the National Commit-
tee for Employer Support of the Guard and Re-
serve of the Department of Defense during the 
fiscal year for which the report is made. 

(3) The number of cases referred to the At-
torney General or the Special Counsel pursu-
ant to section 4323 or 4324, respectively, during 
such fiscal year and the number of actions ini-
tiated by the Office of Special Counsel before 
the Merit Systems Protection Board pursuant 
to section 4324 during such fiscal year. 

(4) The number of complaints filed by the 
Attorney General pursuant to section 4323 dur-
ing such fiscal year. 

(5) The number of cases reviewed by the Sec-
retary and the Secretary of Defense through 
the National Committee for Employer Support 
of the Guard and Reserve of the Department of 
Defense that involve the same person. 

(6) With respect to the cases reported on pur-
suant to paragraphs (1), (2), (3), (4), and (5)— 

(A) the number of such cases that involve 
a disability-related issue; and 

71a



Page 750 TITLE 38—VETERANS’ BENEFITS § 4333 

(B) the number of such cases that involve 
a person who has a service-connected dis-
ability. 

(7) The nature and status of each case re-
ported on pursuant to paragraph (1), (2), (3), 
(4), or (5). 

(8) With respect to the cases reported on pur-
suant to paragraphs (1), (2), (3), (4), and (5) the 
number of such cases that involve persons 
with different occupations or persons seeking 
different occupations, as designated by the 
Standard Occupational Classification System. 

(9) An indication of whether there are any 
apparent patterns of violation of the provi-
sions of this chapter, together with an expla-
nation thereof. 

(10) Recommendations for administrative or 
legislative action that the Secretary, the At-
torney General, or the Special Counsel consid-
ers necessary for the effective implementation 
of this chapter, including any action that 
could be taken to encourage mediation, before 
claims are filed under this chapter, between 
employers and persons seeking employment or 
reemployment. 

(b) QUARTERLY REPORTS.— 
(1) QUARTERLY REPORT BY SECRETARY.—Not 

later than 30 days after the end of each fiscal 
quarter, the Secretary shall submit to Con-
gress, the Secretary of Defense, the Attorney 
General, and the Special Counsel a report set-
ting forth, for the previous full quarter, the 
following: 

(A) The number of cases for which the Sec-
retary did not meet the requirements of sec-
tion 4322(f) of this title. 

(B) The number of cases for which the Sec-
retary received a request for a referral under 
paragraph (1) of section 4323(a) of this title 
but did not make such referral within the 
time period required by such paragraph. 

(2) QUARTERLY REPORT BY ATTORNEY GEN-
ERAL.—Not later than 30 days after the end of 
each fiscal quarter, the Attorney General shall 
submit to Congress, the Secretary, the Sec-
retary of Defense, and the Special Counsel a 
report setting forth, for the previous full quar-
ter, the number of cases for which the Attor-
ney General received a referral under para-
graph (1) of section 4323(a) of this title but did 
not meet the requirements of paragraph (2) of 
section 4323(a) of this title for such referral. 

(3) QUARTERLY REPORT BY SPECIAL COUNSEL.— 
Not later than 30 days after the end of each 
fiscal quarter, the Special Counsel shall sub-
mit to Congress, the Secretary, the Secretary 
of Defense, and the Attorney General a report 
setting forth, for the previous full quarter, the 
number of cases for which the Special Counsel 
received a referral under paragraph (1) of sec-
tion 4324(a) of this title but did not meet the 
requirements of paragraph (2)(B) of section 
4324(a) of this title for such referral. 

(c) UNIFORM CATEGORIZATION OF DATA.—The 
Secretary shall coordinate with the Secretary of 
Defense, the Attorney General, and the Special 
Counsel to ensure that— 

(1) the information in the reports required 
by this section is categorized in a uniform 
way; and 

(2) the Secretary, the Secretary of Defense, 
the Attorney General, and the Special Counsel 
each have electronic access to the case files 
reviewed under this chapter by the Secretary, 
the Secretary of Defense, the Attorney Gen-
eral, and the Special Counsel with due regard 
for the provisions of section 552a of title 5. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3168; amended Pub. L. 108–454, title II, § 202, 
Dec. 10, 2004, 118 Stat. 3606; Pub. L. 110–181, div. 
A, title V, § 595, Jan. 28, 2008, 122 Stat. 139; Pub. 
L. 110–389, title III, § 312(a)–(d), Oct. 10, 2008, 122 
Stat. 4164, 4165.) 

PRIOR PROVISIONS 

A prior section 4332 was renumbered section 7632 of 
this title. 

AMENDMENTS 

2008—Pub. L. 110–389, § 312(a), (b)(1), designated exist-
ing provisions as subsec. (a), inserted heading, and sub-
stituted ‘‘, transmit to Congress not later than July 1 
each year a report on matters for the fiscal year ending 
in the year before the year in which such report is 
transmitted as follows:’’ for ‘‘and no later than Feb-
ruary 1, 2005, and annually thereafter, transmit to the 
Congress, a report containing the following matters for 
the fiscal year ending before such February 1:’’ in in-
troductory provisions. 

Pub. L. 110–181 added par. (2), redesignated former 
pars. (2) to (6) as (3) to (7), respectively, and in par. (5) 
substituted ‘‘(2), (3), or (4)’’ for ‘‘(2), or (3)’’. 

Subsec. (a)(3). Pub. L. 110–389, § 312(b)(2), inserted 
‘‘and the number of actions initiated by the Office of 
Special Counsel before the Merit Systems Protection 
Board pursuant to section 4324 during such fiscal year’’ 
before period at end. 

Subsec. (a)(5) to (10). Pub. L. 110–389, § 312(b)(3)–(7), 
added pars. (5), (6), and (8), redesignated former pars. 
(5), (6), and (7) as (7), (9), and (10), respectively, and in 
par. (7), substituted ‘‘(4), or (5)’’ for ‘‘or (4)’’. 

Subsecs. (b), (c). Pub. L. 110–389, § 312(c), (d), added 
subsecs. (b) and (c). 

2004—Pub. L. 108–454 substituted ‘‘no later than Feb-
ruary 1, 2005, and annually thereafter’’ for ‘‘no later 
than February 1, 1996, and annually thereafter through 
2000’’ in introductory provisions. 

EFFECTIVE DATE OF 2008 AMENDMENT 

Pub. L. 110–389, title III, § 312(f), Oct. 10, 2008, 122 Stat. 
4166, provided that: ‘‘The amendments made by this 
section [amending this section] shall apply with re-
spect to each report required under section 4332 of title 
38, United States Code (as amended by this section), 
after the date of the enactment of this Act [Oct. 10, 
2008].’’ 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4333. Outreach 

The Secretary, the Secretary of Defense, and 
the Secretary of Veterans Affairs shall take 
such actions as such Secretaries determine are 
appropriate to inform persons entitled to rights 
and benefits under this chapter and employers of 
the rights, benefits, and obligations of such per-
sons and such employers under this chapter. 

(Added Pub. L. 103–353, § 2(a), Oct. 13, 1994, 108 
Stat. 3169.) 
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PRIOR PROVISIONS 

A prior section 4333 was renumbered section 7633 of 
this title. 

EFFECTIVE DATE 

Section effective with respect to reemployments ini-
tiated on or after the first day after the 60-day period 
beginning Oct. 13, 1994, with transition rules, see sec-
tion 8 of Pub. L. 103–353, set out as a note under section 
4301 of this title. 

§ 4334. Notice of rights and duties 

(a) REQUIREMENT TO PROVIDE NOTICE.—Each 
employer shall provide to persons entitled to 
rights and benefits under this chapter a notice 
of the rights, benefits, and obligations of such 
persons and such employers under this chapter. 
The requirement for the provision of notice 
under this section may be met by the posting of 
the notice where employers customarily place 
notices for employees. 

(b) CONTENT OF NOTICE.—The Secretary shall 
provide to employers the text of the notice to be 
provided under this section. 

(Added Pub. L. 108–454, title II, § 203(a), Dec. 10, 
2004, 118 Stat. 3606.) 

PRIOR PROVISIONS 

A prior section 4334 was renumbered section 7634 of 
this title. 

EFFECTIVE DATE 

Pub. L. 108–454, title II, § 203(c), Dec. 10, 2004, 118 Stat. 
3606, provided that: 

‘‘(1) Not later than the date that is 90 days after the 
date of the enactment of this Act [Dec. 10, 2004], the 
Secretary of Labor shall make available to employers 
the notice required under section 4334 of title 38, United 
States Code, as added by subsection (a). 

‘‘(2) The amendments made by this section [enacting 
this section] shall apply to employers under chapter 43 
of title 38, United States Code, on and after the first 
date referred to in paragraph (1).’’ 

§ 4335. Training for Federal executive agency 
human resources personnel on employment 
and reemployment rights and limitations 

(a) TRAINING REQUIRED.—The head of each Fed-
eral executive agency shall provide training for 
the human resources personnel of such agency 
on the following: 

(1) The rights, benefits, and obligations of 
members of the uniformed services under this 
chapter. 

(2) The application and administration of 
the requirements of this chapter by such agen-
cy with respect to such members. 

(b) CONSULTATION.—The training provided 
under subsection (a) shall be developed and pro-
vided in consultation with the Director of the 
Office of Personnel Management. 

(c) FREQUENCY.—The training under subsection 
(a) shall be provided with such frequency as the 
Director of the Office of Personnel Management 
shall specify in order to ensure that the human 
resources personnel of Federal executive agen-
cies are kept fully and currently informed of the 
matters covered by the training. 

(d) HUMAN RESOURCES PERSONNEL DEFINED.—In 
this section, the term ‘‘human resources person-
nel’’, in the case of a Federal executive agency, 

means any personnel of the agency who are au-
thorized to recommend, take, or approve any 
personnel action that is subject to the require-
ments of this chapter with respect to employees 
of the agency. 

(Added Pub. L. 110–389, title III, § 313(a), Oct. 10, 
2008, 122 Stat. 4166.) 

PRIOR PROVISIONS 

Prior sections 4335, 4336, and 4351 to 4355 were renum-
bered sections 7635, 7636, and 7651 to 7655 of this title, 
respectively. 

A prior section 5001 was renumbered section 8101 of 
this title. 

Another prior section 5001, Pub. L. 85–857, Sept. 2, 
1958, 72 Stat. 1251; Pub. L. 88–450, § 1, Aug. 19, 1964, 78 
Stat. 500; Pub. L. 89–311, § 8, Oct. 31, 1965, 79 Stat. 1157; 
Pub. L. 93–82, title III, § 301, Aug. 2, 1973, 87 Stat. 194; 
Pub. L. 94–581, title I, § 114, title II, §§ 206(a), 210(e)(1), 
Oct. 21, 1976, 90 Stat. 2852, 2859, 2864; Pub. L. 95–201, 
§ 4(c), Nov. 23, 1977, 91 Stat. 1431, relating generally to 
the authority of the Administrator to establish hos-
pitals and domiciliary facilities for veterans, was omit-
ted in the general revision of subchapter I of chapter 81 
of this title by Pub. L. 96–22. See section 8102 of this 
title. 

A prior section 5002 was renumbered section 8102 of 
this title. 

Another prior section 5002, Pub. L. 85–857, Sept. 2, 
1958, 72 Stat. 1252; Pub. L. 94–581, title II, § 210(e)(2), Oct. 
21, 1976, 90 Stat. 2865, relating to the construction and 
repair of hospitals, domiciliaries, and outpatient dis-
pensary facilities, was omitted in the general revision 
of subchapter I of chapter 81 of this title by Pub. L. 
96–22. See section 8103 of this title. 

A prior section 5003 was renumbered section 8103 of 
this title. 

Another prior section 5003, Pub. L. 85–857, Sept. 2, 
1958, 72 Stat. 1252, relating to the use by the Veterans’ 
Administration of Armed Forces’ facilities, was omit-
ted in the general revision of subchapter I of chapter 81 
of this title by Pub. L. 96–22. See section 8111 of this 
title. 

A prior section 5004 was renumbered section 8104 of 
this title. 

Another prior section 5004, Pub. L. 85–857, Sept. 2, 
1958, 72 Stat. 152; Pub. L. 89–785, title II, § 201(a), Nov. 7, 
1966, 80 Stat. 1372; Pub. L. 94–581, title II, § 210(e)(3), Oct. 
21, 1976, 90 Stat. 2865, relating to garage and parking fa-
cilities, was omitted in the general revision of sub-
chapter I of chapter 81 of this title by Pub. L. 96–22. See 
section 8109 of this title. 

A prior section 5005 was renumbered section 8105 of 
this title. 

Another prior section 5005, Pub. L. 85–857, Sept. 2, 
1958, 72 Stat. 1252; Pub. L. 94–581, title II, § 210(e)(4), Oct. 
21, 1976, 90 Stat. 2865, relating to the acceptance by the 
President of buildings, structures, equipment, or 
grounds from States or other political subdivisions or 
from persons, was omitted in the general revision of 
subchapter I of chapter 81 of this title by Pub. L. 96–22. 
See section 8115 of this title. 

A prior section 5006 was renumbered section 8106 of 
this title. 

Another prior section 5006, Pub. L. 85–857, Sept. 2, 
1958, 72 Stat. 1253, relating to property formerly owned 
by the National Home for Disabled Volunteer Soldiers, 
was omitted in the general revision of subchapter I of 
chapter 81 of this title by Pub. L. 96–22. See section 8113 
of this title. 

A prior section 5007 was renumbered section 8107 of 
this title. 

Another prior section 5007, added Pub. L. 93–82, title 
III, § 302(1), Aug. 2, 1973, 87 Stat. 195, and amended Pub. 
L. 94–581, title II, § 210(e)(5), Oct. 21, 1976, 90 Stat. 2865, 
relating to partial relinquishment of legislative juris-
diction, was omitted in the general revision of sub-
chapter I of chapter 81 of this title by Pub. L. 96–22. See 
section 8112 of this title. 
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Prior sections 5008 to 5011 were renumbered sections 
8108 to 8111 of this title, respectively. 

Another prior section 5011 was renumbered section 
5021 of this title. 

Prior sections 5011A and 5012 were renumbered sec-
tions 8111A and 8112 of this title, respectively. 

Another prior section 5012 was renumbered section 
5022 of this title. 

A prior section 5013 was renumbered section 8113 of 
this title. 

Another prior section 5013 was renumbered section 
5023 of this title. 

A prior section 5014 was renumbered section 8114 of 
this title. 

Another prior section 5014 was renumbered section 
5024 of this title. 

Prior sections 5015, 5016, 5021 to 5025, 5031 to 5037, and 
5051 to 5056 were renumbered sections 8115, 8116, 8121 to 
8125, 8131 to 8137, and 8151 to 8156 of this title, respec-
tively. 

A prior section 5057, added Pub. L. 89–785, title II, 
§ 203, Nov. 7, 1966, 80 Stat. 1376, directed Administrator 
to submit to Congress not more than sixty days after 
end of each fiscal year separate reports on activities 
carried out under sections 5053 and 5054 of this title, 
prior to repeal by Pub. L. 99–576, title II, § 231(c)(2)(A), 
Oct. 28, 1986, 100 Stat. 3264. 

Prior sections 5070, 5071 to 5074, 5081 to 5083, 5091 to 
5093, and 5096 were renumbered sections 8201, 8211 to 
8214, 8221 to 8223, 8231 to 8233, and 8241 of this title, re-
spectively. 

PART IV—GENERAL 
ADMINISTRATIVE PROVISIONS 

Chap. Sec. 

51. Claims, Effective Dates, and Payments 5100 
53. Special Provisions Relating to Benefits 5301 
55. Minors, Incompetents, and Other Wards 5501 
57. Records and Investigations ................... 5701 
59. Agents and Attorneys ............................ 5901 
61. Penal and Forfeiture Provisions ........... 6101 
63. Outreach Activities ............................... 6301 

AMENDMENTS 

2006—Pub. L. 109–233, title IV, § 402(d)(3), June 15, 2006, 
120 Stat. 411, added item for chapter 63. 

2002—Pub. L. 107–330, title III, § 308(g)(1)(A), Dec. 6, 
2002, 116 Stat. 2828, substituted ‘‘5100’’ for ‘‘5101’’ in item 
for chapter 51. 

1991—Pub. L. 102–40, title IV, § 402(c)(2), May 7, 1991, 
105 Stat. 239, substituted ‘‘5101’’ for ‘‘3001’’ in item for 
chapter 51, ‘‘5301’’ for ‘‘3101’’ in item for chapter 53, 
‘‘5501’’ for ‘‘3201’’ in item for chapter 55, ‘‘5701’’ for 
‘‘3301’’ in item for chapter 57, ‘‘5901’’ for ‘‘3401’’ in item 
for chapter 59, and ‘‘6101’’ for ‘‘3501’’ in item for chapter 
61. 

1988—Pub. L. 100–687, div. A, title I, § 103(c)(1), Nov. 18, 
1988, 102 Stat. 4107, substituted ‘‘Claims’’ for ‘‘Applica-
tions’’ in item for chapter 51. 

CHAPTER 51—CLAIMS, EFFECTIVE DATES, 
AND PAYMENTS 

SUBCHAPTER I—CLAIMS 

Sec. 

5100. Definition of ‘‘claimant’’. 
5101. Claims and forms. 
5102. Application forms furnished upon request; no-

tice to claimants of incomplete applica-
tions. 

5103. Notice to claimants of required information 
and evidence. 

5103A. Duty to assist claimants. 
5104. Decisions and notices of decisions. 
5105. Joint applications for social security and de-

pendency and indemnity compensation. 
5106. Furnishing of information by other agencies. 

Sec. 

5107. Claimant responsibility; benefit of the doubt. 
5108. Reopening disallowed claims. 
5109. Independent medical opinions. 
5109A. Revision of decisions on grounds of clear and 

unmistakable error. 
5109B. Expedited treatment of remanded claims. 

SUBCHAPTER II—EFFECTIVE DATES 

5110. Effective dates of awards. 
5111. Commencement of period of payment. 
5112. Effective dates of reductions and dis-

continuances. 
5113. Effective dates of educational benefits. 

SUBCHAPTER III—PAYMENT OF BENEFITS 

5120. Payment of benefits; delivery. 
5121. Payment of certain accrued benefits upon 

death of a beneficiary. 
5121A. Substitution in case of death of claimant. 
5122. Cancellation of checks mailed to deceased 

payees. 
5123. Rounding down of pension rates. 
5124. Acceptance of claimant’s statement as proof 

of relationship. 
5125. Acceptance of reports of private physician ex-

aminations. 
5126. Benefits not to be denied based on lack of 

mailing address. 

AMENDMENTS 

2008—Pub. L. 110–389, title II, § 212(b), Oct. 10, 2008, 122 
Stat. 4151, added item 5121A. 

Pub. L. 110–387, title IX, § 901(a)(5), Oct. 10, 2008, 122 
Stat. 4142, substituted ‘‘death of a beneficiary’’ for 
‘‘death of beneficiary’’ in item 5121. 

2003—Pub. L. 108–183, title VII, § 707(a)(2), Dec. 16, 2003, 
117 Stat. 2673, added item 5109B. 

2000—Pub. L. 106–475, § 6, Nov. 9, 2000, 114 Stat. 2099, 
added items 5100, 5102 to 5103A, 5107, and 5126, and 
struck out former items 5102 ‘‘Application forms fur-
nished upon request’’, 5103 ‘‘Incomplete applications’’, 
and 5107 ‘‘Burden of proof; benefit of the doubt’’. 

Pub. L. 106–398, § 1 [[div. A], title XVI, § 1611(b)], Oct. 
30, 2000, 114 Stat. 1654, 1654A–360, directed amendment of 
table of sections by striking the item relating to sec-
tion 5017 and inserting item 5107 ‘‘Assistance to claim-
ants; benefit of the doubt; burden of proof’’. Pub. L. 
106–419, title I, § 104(c)(2), Nov. 1, 2000, 114 Stat. 1828, pro-
vided that, as of the enactment of Pub. L. 106–419, the 
amendments made by Pub. L. 106–398, § 1 [[div. A], title 
XVI, § 1611(b)], were deemed for all purposes not to have 
taken effect and that Pub. L. 106–398, § 1 [[div. A], title 
XVI, § 1611(b)], ceased to be in effect. 

1997—Pub. L. 105–111, § 1(a)(2), Nov. 21, 1997, 111 Stat. 
2271, added item 5109A. 

1994—Pub. L. 103–446, title III, § 301(c), Nov. 2, 1994, 108 
Stat. 4658, added items 5124 and 5125. 

1991—Pub. L. 102–40, title IV, § 402(c)(1), May 7, 1991, 
105 Stat. 239, renumbered items 3001 to 3023 as 5101 to 
5123, respectively. 

1989—Pub. L. 101–237, title I, § 115(a)(2), Dec. 18, 1989, 
103 Stat. 2066, added item 3004. 

1988—Pub. L. 100–687, div. A, title I, § 103(a)(2), (c)(2), 
(3), Nov. 18, 1988, 102 Stat. 4107, 4108, substituted 
‘‘CLAIMS’’ for ‘‘APPLICATIONS’’ in heading for chap-
ter and in item for subchapter I and added items 3007, 
3008, and 3009. 

1982—Pub. L. 97–253, title IV, §§ 401(a)(2), 403(a)(2), 
Sept. 8, 1982, 96 Stat. 802, added items 3011 and 3023, re-
spectively. 

1977—Pub. L. 95–117, title IV, § 402(b)(2), Oct. 3, 1977, 91 
Stat. 1066, struck out ‘‘by check’’ after ‘‘benefit’’ in 
item 3020. 

1976—Pub. L. 94–432, title IV, § 403(1), Sept. 30, 1976, 90 
Stat. 1372, added item 3006. 

1962—Pub. L. 87–825, § 5(b), Oct. 15, 1962, 76 Stat. 950, 
struck out items 3004 and 3011. 
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