
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 

 
Scott Watson, on behalf of himself 
and all others similarly situated, 
 
          Plaintiff 

) 
) 
) 
) 
) 

 

v. ) 
) 

Case 15 C 6010 

 
Jimmy John’s, LLC, Jimmy John’s 
Franchise, LLC, and Jimmy John’s 
Enterprises, LLC, 

 
Defendants. 

)
)
)
) 

 
 
 
 
  

 
ORDER 

 Defendants’ motion [60] to dismiss the complaint or strike the 

class allegations is denied as moot because defendants have now 

answered the First Amended Complaint. The motion is denied insofar as 

it seeks the alternative relief of a stay of plaintiff’s motion for 

conditional class certification for the reasons stated below.  

Plaintiff’s motion [44] for court-authorized notice pursuant to 

section 216(b) of the FLSA (i.e., for conditional class 

certification) is granted.  

 The parties agree that courts in this district employ a two-step 

approach to determine whether putative class members are similarly 

situated for purposes of certifying an FLSA class action, and that 

the first step applies a “lenient” standard.  See, e.g., Rottman v. 

Old Second Bancorp., Inc., 735 F. Supp. 2d 988, 990 (N.D. Ill. 2010); 
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Jirak v. Abbott Laboratories, Inc., 566 F. Supp. 2d 845, 848 (N.D. 

Ill. 2008). Even if I ignore the declarations in support of 

plaintiff’s motion to which defendants have raised evidentiary 

objections, the declaration of Adam Kapusta--which defendants have 

not challenged--states that he worked as an Assistant Manager of a 

Jimmy John’s store (the same job held by the putative class members), 

and that he was required to follow “all of Jimmy John’s corporate 

policies.” These policies related to such matters as what menu items 

were sold at the store; the store’s layout and hours; the store’s 

marketing and promotion strategies; the employee dress code; and the 

types of supplies to order and the vendors from whom they could be 

ordered, among others.  Mr. Kapusta states that he learned these 

matters were handled by “the corporate office” at his corporate 

training, by reading the “operations manual” setting forth Jimmy 

John’s corporate policies, or because changes to the policies require 

approval from a “Business Coach” named Sean who works for Jimmy 

John’s corporate office. Kapusta Decl., DN 96, at ¶¶ 3, 8, 11. 

 Mr. Kapusta further states that he is classified as an exempt 

employee, and that he averages 60 hours per week but is not paid 

overtime.  He states that he spends about 93% of his time “working on 

the cash register, greeting customers, preparing and serving food, 

cleaning the store..., unloading delivery trucks, stocking supplies, 

and making deliveries,” and that he has no authority to close the 

store, to establish the payroll budget, to set the rate of pay for 
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employees or to determine their raises.  Finally, he states that he 

has observed Assistant Managers at a Jimmy John’s store in 

Charleston, Illinois, where he trained for three weeks, and that 

based on his observations, their responsibilities were similar to 

his. Id. at ¶¶ 6, 7, 9, 10. 

 I am persuaded based on plaintiff’s allegations and Mr. 

Kapusta’s statements above that plaintiff has made at least a “modest 

factual showing” that he and the putative class members “were victims 

of a common policy or plan that violated the law.”  Allen v. City of 

Chicago, No. 10 C 3183, 2013 WL 146389, at *3 (N.D. Ill. Jan. 14, 

2013) (citing Nehelman v. Penn Nat’l Gaming, Inc., 822 F. Supp. 2d 

745, 750 (N.D. Ill. 2011)).1 Defendants’ arguments to the contrary 

rely largely on the affidavits of current employees, which plaintiff 

is entitled to test through discovery.  Similarly, defendants’ 

insistence that notice should not issue until the question of joint-

employer liability is resolved is without merit.  I agree with 

plaintiff that that issue goes to the merits of his claims, and that 

it will require discovery, which may appropriately be tailored to the 

plaintiffs who opt-in to the case after class notice issues.  See 

Tamas v. Family Video Movie Club, Inc., No. , 2013 WL 4090649, at *3 

(N.D. Ill. Aug. 13, 2013) (“it is not until the conclusion of the 

1 Accordingly, I need not determine whether defendants’ objections to 
the remaining declarations plaintiff filed in support of his motion 
have merit and deny their motion [76] to strike those affidavits as 
moot. 
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opt-in process and class discovery that the court more rigorously 

reviews whether the representative plaintiff and the putative 

claimants are in fact similarly situated so that the lawsuit may 

proceed as a collective action.”) (Internal quotation marks and 

citation omitted).  Defendants’ remaining objections to the prompt 

issuance of class notice, including their purported concerns about 

manageability, do not justify further delaying conditional 

certification and discovery. 

  

       ENTER ORDER: 

   

 
 

_____________________________ 
     Elaine E. Bucklo 
 United States District Judge 

Dated: November 13, 2015  
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