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Multiple Issues In Corporate Raiding of Employees;
Outside Counsel

Now that bankruptcy proceedings have replaced mergers and acquisitions, poaching key
employees rather than buying a division can be cost effective. Corporate raiding of employees,
however, raises serious legal and financial concerns for everyone involved, but particularly for em-
ployees and their counsel.

Poaching a coveted employee or raiding a team is bound to leave behind an angry employer
who wants revenge. The hardest job for employee-side counsel is to keep the client from becoming
a defendant in a lawsuit against both the employee and the new employer.

Knowing how to prevent or minimize an employee's liability in this situation is critical.
Counseling employees on terms and conditions to be negotiated with the new employer before de-
parture will protect them from economic loss and protracted and costly litigation.

Here is a list of common issues to remember when advising and representing the "raided"
employee and members of her team:

e Independent, Conflict-free Representation. Employees, particularly those who leave their
employer as a team, will need independent counsel. Relying on the new employer's counsel or an
HR professional whose interests are not necessarily aligned with your client's may be problematic.
For starters, your clients may need certain legal and nonlegal guarantees, including indemnification
and possible defense (see below) if the former employer sues.

Advising a team of employees about confidentiality and conflict issues should begin before
they are hired. If you plan to represent the whole team, you need to ensure that the rules for joint
representation are carefully followed and understood by each member of the team. While an attor-
ney is permitted to represent a group, it is critical to follow the state's disciplinary rules to avoid a
conflict of interest or malpractice claim. For example, the clients must be advised that if a conflict
or potential conflict arises, you may not be able to represent one or all of them.

The ethical rules governing joint representation are based upon two distinct duties of an at-
torney to her clients. The first is the duty to maintain client confidences' and the second is the duty
of loyalty,? that prohibits the attorney from doing anything materially adverse to the client's inter-
ests. In this respect, joint representation is permissible if the attorney reasonably believes that the
representgtion will not adversely affect the interest of each client and each client consents after con-
sultation.



Further, while the ABA Model Rules prohibit the disclosure of confidential communications
absent consent, they require counsel to share confidential communications between or among joint
clients about facts material to the representation.” A joint retainer should incorporate these rules so
that the individual clients fully understand their relationship not only to counsel but to one another.

Following these rules can be difficult if individual team members have divergent interests
and if each member is subject to different rules on departure. It can also be challenging if the finan-
cial packages offered are not identical for all members. For example, while it is possible to carve
out certain issues surrounding the sharing of confidential information (such as compensation), it
may put an attorney in a potential conflict situation when she is negotiating individual compensa-
tion packages. Working through these issues is key in a lift-out situation.

e Solicitation of Team Members, Restrictions and Indemnification. When representing a
team of employees (or just an individual), counsel your client not to solicit or raid other employees
from her team or be involved in the recruitment process of other team members while still em-
ployed by the old company. Even without a non-solicitation restriction during or after employment,
soliciting other employees to leave a company while still employed is a common-law breach of the
employee's duty of loyalty in most states.” Your client should avoid giving lists of potential hires to
the new employer or acting as a recruiter. The new employer can recruit the team on his own or hire
an outside recruiter.

The employee must be told that a common law duty of loyalty or even a fiduciary duty pro-
hibits her from taking any actions against the interests of her current employer while still employed.
If she is a high-level executive, she is under a higher duty not to act in any manner inconsistent with
her employment and must exercise the utmost good faith and loyalty in the performance of her job.°

Proper diligence includes finding out exactly what kinds of restrictions your client is subject
to. If your client has a non-compete, while they are disfavored in New York, it may be enforced if a
court finds that it is reasonable in duration and scope and was entered into voluntarily. In determin-
ing whether to enforce a non-compete agreement, courts usually balance the employer's legitimate
business interests with the employee's ability to earn a living. The "legitimate interests” of an em-
ployer are generally limited to the protection of trade secrets and confidential information, and in
some cases, protection from competition by a unique or extraordinary employee.’

If one or more of your clients has a non-solicitation agreement, it is important to inform
them that courts may give non-solicitation provisions more deference because they are often nar-
rowly tailored to an employer's legitimate business interest.? In most states, courts uphold non-
solicitation agreements when they seem reasonably necessary for an employer to protect its invest-
ment in training and maintaining a competent workforce.” Make sure your client understands that
urging other employees to join the lift-out or telling the new employer whom to recruit can be con-
strued as direct and indirect solicitation, respectively, and may result in a claim for breach.

It is also advisable to tell your client not to commit to leaving the current position without a
full indemnity and defense provision in writing from the new employer. In this situation, while you
can't always protect your client against becoming a defendant in an action for breach, the best insur-
ance is full indemnification and defense.



e Confidential and Proprietary Information. Always advise the employee against transfer-
ring company information, or even his own information produced in the scope of employment, to a
home computer or disk or, worse, to the new company. This action, as extreme as it may sound, can
result in a criminal allegation for the theft of corporate information, or at the very least give the
former company a claim for theft or misappropriation of trade secrets or confidential information.*
In addition, whether or not an employee signed a confidentiality agreement, courts may still find
that the employee converted confidential information under common law.**

Confidential information can include trade secrets, forms, charts, schematics, client lists,
client data, marketing material, pitches, and virtually any other information that is not known or
available to the public.*? While a former employee may be free to solicit her former employer's cli-
ents whose identities are easily ascertainable,™ even in the absence of a non-compete she is not free
to use the former employer's trade secrets in doing so.**

e Client Solicitation. Often, less senior members of a team will not be subject to the same
length of “garden leave,"*® notice period or non-solicitation clause as a senior team member. How-
ever, asking another employee to solicit your client's customers or get customer information can
create the same liability as if your client solicited the customer directly.

An employee on "garden leave™ or a notice period owes the same duty of loyalty to her for-
mer employer as if she were actively employed, including not poaching or soliciting its customers
and current employees. Again, in many states this is common law and does not require a written re-
striction of any kind. Therefore, advise your client not to call customers or respond to phone mes-
sages from customers while on garden leave or during a notice period even if they are personal
friends.

Further, your client should be counseled to resist pressure from the new employer to work
during a notice period or garden leave and not to do anything to interfere with her prior obligations.
Even if she was escorted out of the building when she gave notice, stripped of her passkey and told
never to return, she is still an employee if she is on the payroll. It is far more prudent for her to take
a vacation and explain to the new employer that she must wait out her notice period before begin-
ning her new position.

e Making Your Client Whole. It is standard in the financial services industry as well as other
highly competitive businesses for new employers to make new employees whole by replacing what
they lose by leaving employment. The new employer benefits by gaining new business at a minimal
expense, so an investment in the process is rarely refused or considered unreasonable.

Make sure, however, that all benefits, equity and compensation plans of your client's current
employer are thoroughly read before coming up with a dollar amount, since many plans contain dif-
ferent restrictions for situations when an employee leaves to work for a competitor or solicits clients
and/or employees.'® Your client may think that she can keep her vested shares even if she has been
soliciting colleagues to join her, but she may well end up forfeiting them along with the unvested
ones.



e Timing and Manner of Departure. There is no right or wrong time to resign; it is usually a
personal preference. However, when it comes to an entire team of employees leaving, the timing
gets complicated. Often a new employer will poach an entire division consisting of junior and sen-
ior level employees. The damage to the old employer in this circumstance may be great, as the em-
ployer will lose the revenue from an entire division and cannot replace the team quickly. Therefore,
as discussed above, if your client is subject to a notice period, a non-solicitation or a non-compete,
she may choose to leave at the same time as the other similarly situated employees but after more
junior employees, in order to avoid the inference that she left first, then solicited her junior staff.

Often, counseling your clients to stay beyond their notice period or to complete deals that
are in progress may mollify the soon-to-be-former employer, which may even "bless™ the departure
rather than plot your client's demise. Even if giving the employer more time than required may not
avoid liability for your client, or stop the employer from trying to enjoin him and suing the competi-
tor, it may provide evidence in court for mitigating and reducing the employer's damages. It may
even sway a judge to deny an injunction by eliminating the "irreparable harm™ claim against the
employer's protected interest, or to reduce damages at a future trial.

Conclusion

Counseling employees to comply with the law and to follow informed rules of conduct is
imperative in these situations. Giving this advice early on can help your clients avoid litigation.

While competition is fierce, particularly in lean economic times, one sure thing is that the
corporate raider of today may be the victim of a raid tomorrow. The same, however, may be true of
your co-counsel; tomorrow's raid may make him your adversary. Therefore, maintaining a good
faith negotiation and the highest standard of lawyering will serve you and your clients’ needs in this
negotiation as well as in the next.
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