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Expert Analysis

Employees in the Workplace

Undocumented Immigrant Workers:
Enforcing Rights

C

ity nail salons.1 The report
revealed that exploitation
of its mostly undocumented female immigrant work
force, which included
sub-minimum wages, wage theft,
and exposure to hazardous chemicals on the job resulting in cancer
and miscarriages, was the lifeblood
of the industry. The public outcry
that followed had an immediate
response from both New York
city and state officials demanding
change.2
While a myriad of laws exist
at the state and federal level to
protect undocumented workers
from exploitation, discrimination
and abuse, enforcement is often
lax and many in the legal community have turned a blind eye, or
worse, have watched undisturbed
while their clients commit crimes
against humanity. It is our duty as
lawyers and legislators to make
sure that our clients are aware of
and are complying with employment rights and protections available to undocumented workers.

Wendi S. Lazar is a partner at Outten & Golden. Olivia
Quinto, an associate at the firm, assisted in the preparation of this column.

gender: In New York, 40 percent
of undocumented women workers
By
reported wage violations.5
Wendi S.
Federal and state laws require
Lazar
employers to pay minimum wage
and overtime to all workers, including undocumented workers.6 For
instance, the Fair Labor Standards
While Governor Andrew Cuomo Act (FLSA) "contains no exception
acted swiftly by calling for a new to or exclusion for persons who are
multi-agency task force to exam- not U.S. citizens or who are in this
ine the industries where abuse is country illegally."7 Accordingly,
most prevalent after the nail salon with few exceptions, undocumentexpose, without compliance and ed immigrants can bring actions
enforcement there will be no mean- in court for unpaid wages.8 This
ingful change.
includes the ability to bring collective or class action lawsuits,
Wage and Hour Laws
which can offer greater protection for u
 ndocumented workers
The most prevalent violation who often do not bring individual
experienced by undocumented wage claims for fear of retaliation
workers is wage theft. Every year, and deportation.
6.5 million undocumented workers suffer wage theft.3 Generally,
Prohibiting Discrimination
wage theft includes claims for
unpaid wages, being paid less than
Federal, state and local laws
minimum wage, unpaid overtime also prohibit employers from disand off-the-clock work, worker criminating and retaliating against
misclassification, withholding an employees based on certain proemployee's last paycheck or not tected characteristics. Title VII of
providing employees with wage the Civil Rights Act of 1964 applies
statements or pay notices.4 Wage simply to persons "employed by an
theft has a disparate impact on employer"9 and protects workers
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from discrimination based on sex,
color, race, religion and national
origin. The Age Discrimination
in Employment Act (ADEA) and
the Americans with Disabilities
Act (ADA) protects workers from
discrimination based on age and
disabilities, respectively. New York
state and city Human Rights Law
go further than the federal laws
to include more expansive categories.10 While all of these statutes
extend protections to undocumented workers however, some court
decisions have limited damages
and relief for them.
In Hoffman Plastic Compounds
v. NLRB, 535 U.S. 137 (2002), the
Supreme Court prevented undocumented workers from receiving
back pay and reinstatement under
federal law, specifically under
the National Labor Relations Act
(NLRA) because both would render compensation for work that
was not legally authorized to the
worker. But New York courts have
not applied Hoffman to state law
claims, arguably permitting undocumented immigrants to claim back
pay under state and city antidiscrimination laws. The U.S. Court
of Appeals for the Second Circuit
has held that federal immigration
law does not preempt state labor
law on this issue.11
In addition to Title VII, Section
1981 of the Civil Rights Act of 1866
may also be used successfully by
undocumented workers to sue for
job discrimination. Summarily,
Section 1981 makes it illegal for
employers to discriminate based
on race or alienage in making and
enforcing contracts, including
employment contracts. It applies

to private and public employers regardless of the number of
employees. Remedies available
include compensatory damages,
attorney fees, punitive relief and
injunctive relief. Reinstatement
and back pay for undocumented
workers remain available in some
circumstances. The Immigration
Reform and Control Act of 1986
(IRCA) also prohibits discrimination based on alienage or national
origin in employment matters, but
does not apply to undocumented
workers.

While a myriad of laws exist to
protect undocumented workers,
enforcement is often lax and
many in the legal community
have turned a blind eye.
In 2014, a class action applying Section 1981 was mounted
against Northwestern Mutual on
behalf of an undocumented youth
who was a recipient of President
Barack Obama's 2012 executive
order called the Deferred Action
for Childhood Arrivals (DACA).
The plaintiff was denied a paid
internship with Northwestern
Mutual due to his status. However,
DACA recipients, despite not having legal immigration status, were
granted temporary work authorizations, and therefore the right
to work. Northwestern Mutual
moved to dismiss the complaint,
but the court denied it and held
that the company's policy, as
alleged, did facially discriminate
against a protected class under
Section 1981.12

Other Laws
There are several other laws that
provide key rights to undocumented workers such as the National
Labor Relations Act, allowing all
workers the right to organize and
negotiate with their employers, and
the Occupational Safety and Health
Act (OSHA), which protects their
rights to healthy and safe work
conditions.13 Under New York
state law, undocumented workers
have the right to be compensated
for injuries received on the job,14
or to bring a personal injury lawsuit against an employer if injured
on the job.15 Further, they are protected under New York City's Pregnant Workers Fairness Act, passed
in January 2014, and Earned Sick
Time Act of 2013, which requires
certain employers to provide paid
sick time for their employees.16
Both of these laws contain antiretaliation provisions. However,
undocumented workers are still
not entitled to unemployment benefits under New York state law.17

Challenges
Despite many robust laws available to undocumented workers
in New York, many of them do
not report worker abuse or bring
claims because of a fear of retaliation. Primary among them is the
fear of being reported to immigration authorities, being deported
and ultimately being separated
from their loved ones in the United
States.18 Indeed, employers' use
of the threat of deportation is well
documented and has been used
against undocumented workers
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who try to claim unpaid wages,
complain about safety standards
or try to unionize.19
But reporting workers to immigration authorities has long been
considered unlawful and exposes
employers to a range of penalties.20 This is because such intimidation of undocumented workers
not only compromises all American
workers' employment standards

gal wage deductions for supplies,
training or uniforms, and human
trafficking. The task force will initially target industries with the
highest rates of worker complaints
and employer non-compliance of
labor laws, as well as industries
where workers are isolated and
retaliation frequently occurs. This
includes nail salons, farming, child
care, cleaning, home health care,

The Task Force to Combat Worker Exploitation has already made
a difference in the nail salon industry where as of June 2015, it
issued 1,799 violations after inspecting 755 salons throughout
the state.
and economic security, but also
undercuts law-abiding employers
by competing against those who
use illegal practices.
New York City also has an executive order that prevents any city
agency from asking undocumented
workers about their immigration
status or disclosing that information to any other government
agencies, such as Immigration and
Customs Enforcement (ICE) or
Homeland Security.21 In addition,
undocumented workers are generally protected during litigation
from releasing information related
to their immigration status during
discovery.22

laundry, restaurants, retail, construction, food markets, truck and
waste drivers, janitorial, landscaping and car wash businesses.
Composed of 10 state agencies,
including the Division of Criminal
Justice Services and State Police,
the task force will be armed with
more than 700 investigators who
will increase scrutiny of employers'
practices throughout the state.23
Utilizing investigative tools such
as unannounced site visits, payroll
audits, covert investigations and
an anonymous call hotline, the task
force will hopefully reach those
who want to report worker abuse
and exploitation. Not surprisingly,
the task force has already made a
difference in the nail salon industry
The Governor Acts
where as of June 2015, it issued
After the nail salon travesties 1,799 violations after inspectwere reported, Governor Cuomo ing 755 salons throughout the
created his new Task Force to Com- state.
bat Worker Exploitation, focused
At the same time, starting on
on wage theft, retaliation, unsafe Oct. 1, 2015, the New York City
conditions, unstable hours, ille- Human Rights Commission will

begin a year-long program using
"matched pair testing" to investigate whether employers are
discriminating against job applicants in their screening or hiring process.Matched pair testing
involves sending a pair of testers
who have similar qualifications to
apply for the same job at the same
company, but one of the testers will
have a characteristic protected by
the New York City Human Rights
Law.

Conclusion
Although New York state and city
officials should be commended for
taking innovative and aggressive
steps toward protecting undocumented workers, these issues cannot be left solely to the government. The employment bar has
a role in preventing labor violations and mitigating damages for
violations that may have already
occurred. While plaintiffs' counsel can pursue a variety of private actions against exploitative
employers, defense counsel can
also ensure that their clients are
in active compliance with the law.
The latter role is particularly
significant because immigrants
increasingly make up the portion
of employers and business owners
in New York. According to the New
York Department of Labor, while
immigrants make up 12 percent of
entrepreneurs nationally, in New
York City and State that figure is
49 percent and 25 percent, respectively. As immigrant workers may
be unaware of the laws that protect
them, immigrant employers may
also be unfamiliar with U.S. law as
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many of the nail salon owners in
The New York Times story were
themselves immigrants.
The reality is and has always
been that America depends on
the contribution of its undocumented immigrants. In New
York State alone, undocumented immigrants paid $1.1 billion
in state taxes, while remaining
overtly excluded from many governmental benefits.24 The face
of the undocumented worker is
also changing as more and more
undocumented immigrants are
working white-collar jobs.25
Thus, protecting undocumented workers from wage and labor
exploitation is not simply good
policy, it is lawful, patriotic and
beneficial to the economy and
reflective of who we are as a society. To do so is to preserve and
defend Lady Liberty, empowered
to look over our great city and
those most vulnerable toiling in
her shadow.
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