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INTRODUCTION 

 Pursuant to Rule 23(e) of the Federal Rules of Civil Procedure and this Court’s August 5, 

2016, Order, ECF No. 89, Plaintiff James Michael Allman (“Plaintiff” or “Allman”) submits the 

following Memorandum in Support of Plaintiff’s Motion for Final Approval of Class Settlement 

Agreement (“Settlement”) between Plaintiff and Defendants American Airlines, Inc. Pilot 

Retirement Benefit Program Variable Income Plan (“the Plan” or “the Variable Income Plan”), 

State Street Bank & Trust Company, Laura A. Einspanier, Carolyn E. Wright, Brian J. 

McMenamy Peter Warlick, Beverly K. Goulet, and Mark Burdette (collectively, “Defendants”).  

The Settlement should be granted final approval, as it is fair, reasonable, and adequate.  The 

Settlement provides outstanding relief to the Class Members, and all of the relevant factors that 

courts in this Circuit consider to assess the reasonableness of a class action settlement strongly 

weigh in favor of approving the Settlement.  Accordingly, the Court should grant final approval.   

FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiff filed the Complaint on January 17, 2014.  ECF No. 1 (“Complaint”).  Plaintiff’s 

Complaint alleged that Defendants failed to comply with the Uniformed Services Employment & 

Reemployment Rights Act (“USERRA”) through their policy for determining and making 

pension contributions for current and former pilots of American Airlines, Inc. (“American 

Pilots”) who took military leave that lasted 30 days or more and ended on or after January 1, 

1997 (“Long-Term Military Leave”).  Id. ¶¶ 1-3, 91-98.  The Complaint alleged that instead of 

following USERRA’s statutory rule for making pension contributions for periods of military 

leave for employees whose compensation is not reasonably certain, 38 U.S.C. § 4318(b)(3), the 

Plan calculated the American Pilots’ USERRA pension contributions based on “the monthly 

minimum flight hours guaranteed under the American Pilots’ collective bargaining agreement” 

or “the average earnings of three other American Pilots who were actively employed during the 
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pilot’s period of qualified military service.”  ECF No. 1, ¶ 3.  The Complaint also asserted breach 

of fiduciary duty claims under the Employee Retirement Income Security Act (“ERISA”) against 

the fiduciaries of the Plan.  Id. ¶¶ 2, 55-61, 76, 102.   

Plaintiff brought this action on behalf of a class of American Pilots who were subjected 

to the same policy and took Long-Term Military Leave since 1997.  Id. ¶¶ 1, 24-45.  Plaintiff 

requested, among other things, a declaration that the policy implemented by the Plan violated 

USERRA; an order requiring the Plan to recalculate pension benefits consistent with USERRA; 

a declaration that the Class Members are entitled to receive additional contributions to their Plan 

accounts in amounts based on their average rate of compensation and/or flight hours during the 

twelve-month period prior to a period of military leave; an order requiring the fiduciary 

Defendants to restore to the Plan the losses suffered as a result of the alleged breaches of 

fiduciary duty under ERISA; and award of attorneys’ fees and costs.  Id. at 43-46. 

On March 28, 2014, the Court granted the joint motion of Plaintiff and Defendants 

(collectively, “the Parties”) to extend the deadline for Defendants to respond to the Complaint to 

April 18, 2014.  ECF No. 22.  On April 11, 2014, the Parties moved to stay the action to explore 

the possibility of a resolution without further litigation.  ECF No. 28.  On April 17, 2014, the 

Court granted a stay of 210 days, through November 13, 2014.  ECF No. 29.  The Court granted 

the Parties’ subsequent motions for additional stays to complete their settlement negotiations, 

cumulatively extending the stay through September 28, 2015.  ECF Nos. 32, 35, 37, 41, & 43.  

From the time the case was initially stayed, Plaintiff’s counsel engaged in substantial 

informal discovery on issues related to both liability and damages.  Declaration of Peter Romer-

Friedman, ECF No. 93-2, ¶ 21(a)-(d).  As part of this discovery, Plaintiff’s counsel requested 

information about potential Class Members, the Plan, and Defendants’ military leave policies; 

Case 1:14-cv-10138-IT   Document 100   Filed 01/09/17   Page 6 of 26



3 

Defendants produced that information, including detailed personnel information for each 

American Pilot who took Long-Term Military Leave that ended since 1997; and the Parties’ 

counsel engaged in a number of meetings on Defendants’ policies on pension contributions and 

military leave and about the Class Member data produced by Defendants.  Id. ¶ 21(a)-(c).   

After receiving the information and data from Defendants, Plaintiff’s counsel developed 

and proposed a comprehensive methodology to calculate the estimated potential losses of Class 

Members based on Defendants’ personnel data.  Id. ¶ 21(d).  In April 2015, the Parties reached 

an agreement on a methodology on how to calculate such estimated losses.  Id.; ECF No. 81-1 

(“Potential Losses Methodology”).  The primary goal of this methodology was to estimate the 

difference between the USERRA pension contributions Class Members received for months in 

which they took Long-Term Military Leave and the amounts that Plaintiff contended Class 

Members should have received.  ECF No. 93-2, ¶ 21(d)-(e); ECF No. 81-1 at 1.1  After 

developing and reaching agreement on the Potential Losses Methodology, Plaintiff’s counsel 

engaged an expert actuary to estimate the amount of potential losses Class Members 

experienced.  ECF 92-3, ¶ 21(e).  Under Plaintiff’s preferred methodology, Class Members 

collectively had potential losses ranging from $3.233 million without any pre-judgment interest, 

to $5.10 million with 8 percent annual pre-judgment interest from the dates the contributions 

were made. Id. ¶ 23. 

After the Parties’ experts performed calculations estimating the losses of the Class, the 

Parties’ counsel and Plaintiff met in Washington, D.C. and engaged in intensive settlement talks.  

                                                           
1  For certain Class Members for whom Defendants did not have all of the personnel data needed 

to apply the formulas contained in the Potential Losses Methodology, the Parties agreed to make certain 
assumptions to estimate the relevant personnel data for those claims when calculating the potential losses.  
ECF No. 81-1 at 2-7.  While Class Counsel believe the assumptions are fair, the Settlement Agreement 
gives Class Members an opportunity to challenge Defendants’ data and present more accurate data to be 
used to calculate their potential losses.  ECF No. 81 at 22-23. 
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Id. ¶ 21(f).  While the Parties reached no agreement at those in-person meetings, the Parties 

continued to engage in telephone discussions and exchange written settlement proposals through 

the Fall of 2015. Id.  The Parties subsequently reached an agreement that was memorialized in an 

Agreement in Principle and executed on December 9, 2015.  Id.  Between December 2015 and 

July 2016, the Parties exchanged multiple drafts of and negotiated a final Settlement Agreement, 

which was executed on July 21, 2016.  Id. ¶ 21(g), (j); ECF No. 81. 

On March 21, 2016, Plaintiff filed an Unopposed Motion for Certification of a Class that 

is identical to the Class set forth in the Settlement Agreement (“the Class”).  ECF No. 59.  In a 

March 28, 2016, Order, the Court granted Plaintiff’s motion for class certification, certifying the 

Class under Rule 23(a) and (b)(3) as to all of the claims set forth in the Complaint and appointing 

Plaintiff’s counsel as Class Counsel and Plaintiff as the Class Representative.  ECF No. 70. 

On July 21, 2016, Plaintiff filed an unopposed motion for (a) preliminary approval of the 

Settlement Agreement, (b) approval of the form and distribution of the Proposed Class 

Settlement Notice, (c) approval of the Plan of Allocation, (d) appointment of a Settlement 

Administrator, and (e) the setting of a fairness hearing on final approval of the Settlement.  ECF 

No. 82 at 2.  On August 5, 2016, the Court granted preliminary approval of the Settlement.  ECF 

No. 89 (“Preliminary Approval Order”).  The Preliminary Approval Order required that (a) 

Defendants provide notice to federal and state officials as required by the Class Action Fairness 

Act (“CAFA”), 28 U.S.C. § 1715, (b) the Settlement Administrator send the Class Notice to 

Class Members by September 5, 2016, and confirm, by October 5, 2016, its compliance with the 

September 5, 2016, mailing requirement, (c) Class Counsel file their motion for attorneys’ fees 

and costs and their request for a service award by October 20, 2016, (d) Class Members submit 

their objections to the Settlement Agreement by November 4, 2016, (e) Class Members submit 
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all requests to be excluded from the Class by November 4, 2016, and (f) Class Members submit 

all challenges to Defendants’ personnel data by November 4, 2016.  ECF No. 89 at 3-5.  

Under the Settlement Agreement, within 30 days after preliminary approval Defendants 

were required to file a motion in the U.S. Bankruptcy Court for the Southern District of New 

York (“the Bankruptcy Court”), the forum overseeing the AMR Corporation’s (“AMR”) Chapter 

11 bankruptcy proceeding, requesting that the Bankruptcy Court approve the distribution of 

$4.45 million of AAG stock (136,861.08 shares) to the Settlement Fund that will be established 

under the Settlement Agreement in this action.  ECF No. 81 ¶ VI(C). 

The Parties and the Settlement Administrator have complied with all of the requirements 

established by the Preliminary Approval Order.  Defendants filed the CAFA notices on July 29, 

2016.  See ECF No. 88.  The Settlement Administrator mailed the Class Notice by September 5, 

2016.  See ECF No. 90.  On September 6, 2016, Defendants petitioned the Bankruptcy Court to 

approve the Settlement Agreement.  Notice of Hearing on Motion of Debtors for Entry of Order 

Approving Settlement, In re AMR Corp., 11-15463-shl (Bank. S.D.N.Y. Nov. 15, 2016), at 1-2, 

attached hereto as Ex. A to the Declaration of Matthew Z. Crotty.  On November 15, 2016, the 

Bankruptcy Court granted Defendants’ September 6, 2016, Motion and approved the Settlement 

Agreement.  Order, Dkt. No. 12808, In re AMR Corp., 11-15463-shl (Bank. S.D.N.Y. Nov. 15, 

2016), at 1-2, attached hereto as Ex. B to the Declaration of Matthew Z. Crotty. 

Class Counsel filed their motion for attorneys’ fees and reimbursement of expenses and 

their motion for a service award on October 20, 2016.  ECF Nos. 92 & 93.   

To date, only two Class Members have submitted an objection or a request to opt out.   

On November 3, 2016, the Clerk of the Court filed two letters from Class Members.  The first 

letter, in its entirety, “Request[ed] consideration that American Airlines pay the legal fees for the 
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American Airlines Pilot Plan USERRA Contribution Litigation”; and the second letter was a 

Class Member’s request to be excluded.  ECF No. 94.  No Class Member objected to the 

settlement or urged the Court to deny Plaintiff’s request for final approval of the Settlement.  Id.  

THE TERMS OF THE SETTLEMENT AGREEMENT 

 Plaintiff has previously described the terms of the Settlement Agreement in detail.  ECF 

No. 83 at 6-9.  Overall, the Settlement provides outstanding monetary relief to the Class 

Members.  To settle the case, Defendants will provide at least $4.95 million, of which $500,000 

will be paid in cash and at least $4.45 million in shares of American Airlines Group, Inc. 

(“AAG”) stock will be paid from the Dispute Claims Reserve (“DCR”) fund established in 

American Airlines, Inc.’s Chapter 11 bankruptcy.  ECF No. 81, § VI.A-C. The $500,000 of cash 

has already been paid into an Escrow Account and after the Settlement becomes effective, the 

$4.45 million of AAG stock will be delivered into an escrow account.  Id. § VI.C.1-5.  As those 

shares will be fully tradeable, Class Counsel plan to sell the stock shortly after receipt. 

The AAG stock from the DCR fund consists of 136,861.08 shares of AAG stock.  Id. § 

VI.C.2.  At the current market price, these 136,861.08 shares of AAG stock are worth $6.324 

million (based on the $46.21 per share price at the close of trading on January 6, 2017).  See 

NASDAQ, American Airlines Group, Inc., http://www.nasdaq.com/symbol/aal (Jan. 6, 2017).  

Based on the current market price, even after the payment of capital gains and other taxes, the 

Settlement Fund would likely receive at least $5.7 million net from the receipt of AAG stock, 

plus $500,000 of cash, for a total overall Settlement Fund of about $6.2 million post-tax dollars.  

Under the Settlement Agreement, after attorneys’ fees and costs, the service award, the 

cost of settlement administration, and any tax liabilities of the Settlement Fund have been paid, 

the Settlement Fund will be distributed to Class Members based on a Plan of Allocation 

approved by the Court.  ECF No. 81, § VIII.D.  The Settlement provides that payments will be 
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made into the Plan to allow Class Members, to the greatest extent possible, to receive these 

payments in a tax favorable manner.  Id. § VII(D).  Class Counsel have proposed a Plan of 

Allocation that relies on Defendants’ personnel data and a damages methodology that Class 

Counsel used to calculate the highest amount of losses they believe the Class Members 

experienced.  See id. § VIII.D.2-3 & Exs. A & B; ECF No. 93-2, ¶¶ 23-24. 

 Under the Plan of Allocation for distributing the Settlement Fund, all Class Members will 

be eligible to receive supplemental pension contributions based on the amount of their estimated 

potential losses under Plaintiff’s losses methodology, i.e., their Recognized Claims, as calculated 

by the parties’ experts or modified by the Settlement Adjudicator pursuant to a Class Member’s 

challenge to personnel data.  ECF No. 81, § VIII(D), (F).   

Under the Plan of Allocation, if all Class Members are paid 100 percent of their 

Recognized Claims and funds remain available for distribution from the Net Settlement Fund, 

then the claims that are not subject to a potential timeliness defense2 would receive an additional 

amount of interest (up to 8 percent annual) in addition to their Recognized Claims.  In the event 

that funds still remain available in the Net Settlement Fund, the claims that are potentially 

subject to a timeliness defense (“Earlier Claims”) also would receive up to 8 percent of annual 

interest on their Recognized Claims.  Plan of Allocation ¶¶ 2-4, ECF No. 81-2.  The Later 

Claims constitute about 71 percent of the claims for Long-Term Military Leave periods, while 

the Earlier Claims constitute about 29 percent of the claims for Long-Term Military Leave 

periods. ECF No. 93-2, ¶ 23. 

 

                                                           
2  These are the claims for which contributions were made on or after June 15, 2004, or were 

made before that date but remained timely on October 10, 2008 based on a four-year statute of limitations 
and any applicable Servicemembers Civil Relief Act tolling (“Later Claims”). 
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As the Recognized Claims of all Class Members are worth about $3.233 million, Class 

Counsel estimate all Class Members will receive 100 percent of their Recognized Claims even 

after the requested attorneys’ fees and costs, service awards, administrative costs, and taxes are 

paid, and Later Claims also will receive at least some amount of interest.  Id. ¶¶ 24-25.  

ARGUMENT 

I. THE PROPOSED SETTLEMENT AGREEMENT IS FAIR, REASONABLE, AND 
ADEQUATE, AND SHOULD BE APPROVED 

A.  Legal Standard for Final Approval of Class Action Settlements  

Under Rule 23(e), the Court may approve a settlement that “would bind class members . . 

.  only after a hearing and on finding that it is fair, reasonable, and adequate.”  Fed. R. Civ. P. 

23(e)(2).  The approval of a settlement is within the district court’s sound discretion.  See Durrett 

v. Hous. Auth. of Providence, 896 F.2d 600, 604 (1st Cir. 1990).  To evaluate the fairness of a 

settlement, a Court does not “decide the merits of the case or resolve unsettled legal questions.” 

Carson v. Am. Brands, Inc., 450 U.S. 79, 88 n.14 (1981).  Instead, approval should be granted “if 

a settlement is untainted by collusion and is fair, adequate and reasonable.”  In re Lupron Mktg. 

& Sales Practices Litig., 228 F.R.D. 75, 93 (D. Mass. 2005).  In fact, as here, where there has 

been “‘sufficient discovery’” and “‘arms-length’” bargaining, “‘there is a presumption in favor 

of the settlement.’”  Id. (quoting City P’ship Co. v. Atl. Acquisition Ltd. P’ship, 100 F.3d 1041, 

1043 (1st Cir. 1996)). 

 “The First Circuit has not established a fixed test for evaluating the fairness of a 

settlement.”  New Eng. Carpenters Health Benefits Fund v. First DataBank, Inc., 602 F. Supp. 

2d 277, 280 (D. Mass. 2009), aff’d sub nom. Nat’l Ass’n of Chain Drug Stores v. New Eng. 

Carpenters Health Benefits Fund, 582 F.3d 30 (1st Cir. 2009).   Many courts in this Circuit have 

looked to the factors set forth by the Second Circuit to determine the fairness of a settlement.  
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See, e.g., In re Lupron, 228 F.R.D. at 93 (applying the factors from City of Detroit v. Grinnell 

Corp., 495 F.2d 448, 463 (2d Cir. 1974)).  Those factors are: 

(1) the complexity, expense, and likely duration of the litigation; (2) the reaction 
of the class to the settlement; (3) the stage of the proceedings and the amount of 
discovery completed; (4) the risks of establishing liability; (5) the risks of 
establishing damages; (6) the risks of maintaining the class action through the 
trial; (7) the ability of the defendants to withstand a greater judgment; (8) the 
range of reasonableness of the settlement fund in light of the best possible 
recovery; (9) the range of reasonableness of the settlement fund to a possible 
recovery in light of all the attendant risks of litigation. 

First DataBank, Inc., 602 F. Supp. 2d at 280-81 (citing Grinnell Corp., 495 F.2d at 463); see 

also In re Lupron, 228 F.R.D. at 93-94 (noting that Grinnell has supplied the “most commonly 

referenced factors” and applying them). 

This Court, in granting preliminary approval of the Settlement, preliminarily found (a) 

“the Settlement Agreement is the product of extensive arm’s length negotiations,” (b) “Plaintiff’s 

counsel engaged in sufficient discovery before settlement to make an informed judgment about 

settlement,” (c) “Plaintiff’s counsel are experienced in the prosecution of class actions generally 

and employment, USERRA, and ERISA litigation in particular,” and (d) “[t]here are no obvious 

deficiencies in the settlement and upon review of the Settlement Agreement, the Court 

preliminarily finds the settlement to be fair, reasonable, and adequate.”  ECF No. 89 at 1-2. 

B.  All of the Relevant Factors Support Final Approval 

1. Complexity, Expense, and Duration of the Case 

Plaintiff easily meets the first Grinnell factor given the case’s complexity and the 

additional time and expense that would be needed to resolve this complex class action lawsuit. 
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a.  Complexity of the Litigation  

This case involves complex legal issues and damages claims under an infrequently 

litigated provision of USERRA, 38 U.S.C. § 4318, as well as complex fiduciary breach claims 

under ERISA.  See ECF No. 1 at 29-42; ECF No. 93-1 at 12-13.  Indeed, there is very limited 

legal authority on how to apply USERRA § 4318(b)(3)’s 12-month look back rule, and this 

appears to be the first case in which workers claimed that fiduciaries breached their duties under 

ERISA by failing to follow the terms of USERRA that were incorporated into a pension plan.3  

Furthermore, Defendants asserted a range of affirmative defenses—statute of limitations, laches, 

offset, waiver, estoppel, and failure to exhaust—that added complexity to the case and had the 

potential to substantially limit Class Members’ potential recovery.  ECF No. 48 at 41-42.  

Furthermore, determining Class Members’ damages presented complex issues.  To 

determine the appropriate methodology to estimate Class Members’ potential losses, Class 

Counsel had to request and analyze dozens of types of data on each Class Member, and 

determine what methodology would be consistent with USERRA and result in the best outcomes 

for Class Members.  Then, Class Counsel had to engage an expert actuary to estimate Class 

Members’ potential losses based on the Parties’ potential losses methodologies.  As illustrated by 

Plaintiff’s and Defendants’ competing potential losses methodologies, there were complex and 

unsettled issues about how to calculate damages.  See ECF No. 81-1.  Unquestionably, 

establishing liability and damages in this action would be a complex undertaking. 
                                                           

3  USERRA’s pension provision, 38 U.S.C. § 4318, requires employers to count an employee’s 
military service toward his or her pension plan contributions and calculate those contributions based on 
the employee’s actual rate of compensation unless that rate of compensation is “not reasonably certain.”  
38 U.S.C. § 4318(b)(3); see Duffer v. United Cont’l Holdings, Inc., 173 F. Supp. 3d 689, 708 (N.D. Ill. 
2016).  If the employee’s rate of compensation is “not reasonably certain,” then the USERRA pension 
contributions must be based on the employee’s average rate of compensation during the 12-month (or 
lesser) period of work prior to the employee’s period of military service.  38 U.S.C. § 4318(b)(3).  
Although 38 U.S.C. § 4318(b)(3) has been in effect since USERRA’s passage in 1994, Class Counsel are 
aware of only a single case in which a court has expressly held that an employer violated § 4318(b)(3).  
See Hanson v. Cnty. of Kitsap, 21 F. Supp. 3d 1124, 1148 (W.D. Wash. 2014).   
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b.  Expense and Duration of Litigation  

The additional time and expense that would be needed to resolve this case in the absence 

of a settlement weigh in favor of granting final approval.  As of October 20, 2016, Class Counsel 

had spent more than $800,000 worth of time (based on their ordinarily hourly rates and hours 

worked) and over $70,000 of out-of-pocket expenses to investigate, litigate and settle the case.  

ECF No. 92-3 at 16, 19-20.  Had the case not settled at this time, the parties would have engaged 

in further fact and expert discovery, motion practice, trial preparation, and a trial.  This 

additional litigation would significantly increase the time and expenses of counsel, especially 

since the trial would be expert intensive (at least on the issue of calculating damages).  See In re 

Relafen Antitrust Litig., 231 F.R.D. 52, 72 (D. Mass. 2005) (“Costs would include . . . the cost of 

a four-week trial which promises to feature a battle of various experts.”); Bussie v. Allmerica 

Fin. Corp., 50 F. Supp. 2d 59, 66 (D. Mass. 1999); see also In re Prudential Ins. Co. of Am. 

Sales Practices Litig. Agent Actions, 148 F.3d 283, 318 (3rd Cir. 1998) (settlement favored 

where “trial of this class action would be a long, arduous process requiring great expenditures of 

time and money on behalf of both the parties and the court”).  

Moreover, the additional litigation would only further delay the resolution of a case that 

is three years old, and could jeopardize the outstanding recovery the Settlement provides. 

2. Reaction of Class to the Settlement 

The positive reaction of the Class strongly supports granting final approval, as no Class 

Member has objected to the Settlement, only one Class Member has opted out of the Settlement, 

and the sole Class Representative has enthusiastically endorsed the Settlement.  

The Class consists of approximately 1,270 pilots.  ECF No. 93-2, ¶ 23.  Among the 1,270 

Class Members, no Class Member has objected to the Settlement being approved, and only a 

single Class Member has chosen to opt out.  The single Class Member who submitted a comment 
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to the Settlement wrote a one-sentence request that “American Airlines pay the legal fees” in this 

case—a comment that does not make clear what the Class Member’s concern is and that does not 

in any way challenge the adequacy of the Settlement.4   

“The ‘favorable reaction of class to settlement, albeit not dispositive, constitutes strong 

evidence of fairness of proposed settlement and supports judicial approval.’”  Hill v. State St. 

Corp., No. 09 Civ. 12146, 2015 WL 127728, at *8 (D. Mass. Jan. 8, 2015) (quoting Bussie, 50 F. 

Supp. 2d at 77, and citing In re Puerto Rican Cabotage Antitrust Litig., 815 F. Supp. 2d 448, 473 

(D.P.R. 2011) (the small number of objections received, none of which challenged the adequacy 

of the settlement amount, “certainly weighs in favor of approval” of the settlement)); see also 

Greenspun v. Bogan, 492 F.2d 375, 380 (1st Cir. 1974) (“The absence of any detailed opposition 

is a relevant, if not always reliable, factor in assessing the fairness of [a proposed settlement].”). 

Furthermore, Allman, the sole Class Representative, has enthusiastically endorsed the 

Settlement, stating he “believe[s] the relief that we have obtained for the Class Members . . . is 

outstanding, given the complex and challenging legal and factual issues involved in this 

litigation.”  ECF No. 93-9, ¶ 19 (emphasis added).  He added that “[t]he results that we obtained 

in this case exceeded [his] expectations, as well as the expectations of [his] colleagues, especially 

given the complexity of the case and American Airlines’ bankruptcy proceedings.”  Id. ¶ 16.  

Allman’s endorsement further shows the strong support for the Settlement among the Class. 

  

                                                           
4  It is unclear whether the Class Member is asking for American Airlines, Inc., a non-party that 

has gone through bankruptcy, to pay Plaintiff’s legal fees, or whether the Class Member does not want the 
legal fees to be paid from the common fund.  In either case, the Class Member’s concern is unfounded or 
conflicts with well-established law.  Since American Airlines, Inc. is not a party in this action, and it has 
gone through a Chapter 11 bankruptcy, neither the Plaintiff nor this Court can possibly require American 
Airlines, Inc. to pay the legal fees in this case.  Moreover, as described in Plaintiff’s Motion for 
Attorneys’ Fees and Costs, it is well established in this Circuit that attorneys’ fees and costs may be paid 
from a common fund that has been obtained through the work of class counsel.  See ECF No. 93-1 at 8-9. 
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3. Stage of the Proceedings and the Amount of Discovery Completed                                 

The stage of the litigation and the discovery taken both support granting final approval.    

Determining the adequacy of pre-settlement discovery “does not require that discovery be 

completed, but rather that sufficient discovery be conducted to make an intelligent judgment 

about settlement.”  Hochstadt v. Boston Sci. Corp., 708 F. Supp. 2d 95, 107 (D. Mass. 2010).  

The fact that the “parties were sufficiently informed” despite “limited discovery” evidences that 

sufficient discovery had been undertaken to allow an informed judgment.  In re In re Puerto 

Rican Cabotage Antitrust Litig., 269 F.R.D. 125, 141 (D.P.R. 2010).  

As this Court previously held in granting preliminary approval, “Plaintiff’s counsel 

engaged in sufficient discovery before settlement to make an informed judgment about 

settlement.”  ECF No. 89 at 1.  Indeed, here, “[c]ounsel had a sufficient understanding of the 

strengths and weaknesses of the case when negotiating and evaluating the adequacy of the 

proposed Settlement.”  Hill, 2015 WL 127728, at *8 (citations omitted).   

The Parties reached the Settlement after Plaintiff’s counsel engaged in substantial 

informal discovery on issues related to both liability and damages.  ECF No. 93-2, ¶ 21(a)-(e). 

Class Counsel requested and received from Defendants voluminous information about the Class 

Members, the Variable Income Plan, and Defendants’ military leave and pension policies.  Class 

Counsel reviewed these materials closely.  Id. ¶ 21(a)-(c).  Defendants provided and Class 

Counsel reviewed detailed personnel information for American Pilots who took Long-Term 

Military Leave that ended since 1997.  Id. ¶¶ 21(b).  The data revealed approximately 1,270 

Class Members with Claims for thousands of discrete periods of military leave.  Id. ¶ 23.  

Plaintiff’s Counsel also engaged an expert actuary to estimate the amount of potential losses to 

Class Members based on the personnel data of Class Members and the Potential Losses 

Methodology.  Id. ¶ 21(d)-(e).   
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Due to this discovery, Class Counsel not only had sufficient information, but effectively 

possessed all of the information necessary to form a sound judgment as to whether the 

challenged policy complied with USERRA and the amount of potential losses that Class 

Members experienced.  Accordingly, the Parties reached the Settlement after more-than-

sufficient discovery had been conducted to allow an intelligent, informed settlement.  In fact, had 

this case proceeded to trial, the prosecution of Class Members’ claims would have relied on the 

same type of data and expert analysis that was developed during the informal discovery process. 

4. The Risks of Establishing Liability and Damages 

Serious questions of both law and fact exist that could significantly impact liability and 

the damages the Class could recover.  See ECF No. 93-1 at 14-15. 

First, in the absence of settlement, the Class would face serious questions about whether 

Defendants’ policy violated USERRA, including questions over whether the American Pilots’ 

compensation was “not reasonably certain” under 38 U.S.C. § 4318(b)(3)(B).  And Plaintiff’s 

ERISA claims were complex and unsettled.  Cf. Branch v. F.D.I.C., No. 91 Civ. 1327, 1998 WL 

151249, at *4 (D. Mass. Mar. 24, 1998) (recognizing complexity of ERISA law); In re Marsh 

ERISA Litig., 265 F.R.D. 128, 140 (S.D.N.Y. 2010) (recognizing, in fiduciary breach case, that 

“damages calculations in ERISA cases” can be complex).  As far as Class Counsel could 

determine, no prior case had involved allegations that fiduciaries violated ERISA by failing to 

follow the terms of USERRA that were referenced by an ERISA plan document.   

Second, Defendants raised a host of affirmative defenses that could result in some or all 

Class Members receiving nothing or receiving far smaller recoveries, including defenses of the 

statute of limitations and offset.  With respect to the statute of limitations, a large portion of 

Class Members’ claims would turn on how this Court decides (1) whether USERRA had any 

statute of limitations period before USERRA’s October 10, 2008 statutory amendment, and (2) if 
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so, what impact the 2008 amendment had on claims that accrued before the amendment.  This 

issue has generated major disagreements among federal courts and, if decided in Defendants’ 

favor, could wipe out most of the claims that accrued prior to October 10, 2004.5   

Third, if the case were further litigated, the Parties would have a number of disputes 

about the damages owed to Class Members, including the proper way to estimate the pension 

contributions that should have been made under USERRA, the appropriateness of liquidated 

damages, and whether pre-judgment interest should be based on the 8 percent annual rate under 

Massachusetts law or the post-judgment interest rate provided under 28 U.S.C. § 1961(a) (which 

applies the low rate of U.S. Treasury bonds).  Any of these issues could have a major impact on 

Class Members’ damages.  Indeed, the potential losses of Class Members estimated by the 

Parties ranges from $1.107 million to $5.1 million, depending on how the losses methodology 

accounts for some of these factors.  See ECF No. 93-2, ¶ 23. 

All of these factors posed risk to the Class as to issues of liability and damages.  

5.  The Ability of Defendants to Withstand a Greater Judgment   

From the outset of this case, the ability to collect on a judgment has been a significant 

issue.  Since the Class Members’ employer, American Airlines, Inc., entered a Chapter 11 

bankruptcy proceeding in 2011 and the time to file claims against the company’s estate had 

closed before the Complaint was filed in this action, there was a significant risk over whether the 

Class could recover any judgment.  See AMR Bar Date/Proof of Claim Process, Frequently 

Asked Questions, http://www.amrcaseinfo.com/pdflib/AMR _Bar_Date_FAQ_5-4_2_.pdf 
                                                           

5 See Cabrera v. Perceptive Software, LLC, 147 F. Supp. 3d 1247, 1250 (D. Kan. 2015) (“Courts 
generally have determined that the four-year statute of limitations provided for in § 1658 applies to 
USERRA claims that accrued and expired before October 10, 2008.”); Goodman v. City of N.Y., No. 10 
Civ. 5236, 2011 WL 4469513, at *6 (S.D.N.Y. Sept. 26, 2011) (“While the plain language suggests that 
Congress did not intend for any statute of limitations—state or federal—to apply to USERRA, in practice 
courts have generally applied the four-year statute of limitations that attaches to any cause of action 
arising under an Act of Congress enacted after [December 1, 1990.]”). 
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(“Proof of Claim Process FAQ”).  Frequently, a claim under USERRA § 4318 is brought against 

an employer.  But because American Airlines, Inc. went through bankruptcy, it could not be held 

liable for the USERRA § 4318 claims or other related claims.  E.g., Crider v. Pilgrim’s Pride 

Corp., No 09 Civ. 58, 2011 WL 6090121, at *4-5 (W.D. Va. Dec. 6, 2011) (dismissing worker’s 

employment discrimination claim against her employer as she failed to file a proof of claim by 

date set by the bankruptcy court overseeing employer’s Chapter 11 bankruptcy).   

Although Plaintiff was able to challenge the same conduct that violated USERRA § 4318 

by suing the Plan under USERRA and the Plan fiduciaries under ERISA, there was significant 

risk that those parties would not have sufficient assets to pay a judgment or might not be held 

liable for the particular claims brought against them.  The Variable Income Plan is a defined 

contribution plan and all of its assets are already allocated to the accounts of the participants. 

Because the Variable Income Plan had already distributed its assets to the Plan participants, the 

Plan had no assets to pay a judgment to the Class Member in this case.6  Moreover, Plaintiff’s 

claims against the fiduciaries under ERISA would have been subject to the risk of whether the 

fiduciaries could be held liable for failing to bring a claim for contribution against American 

Airlines, Inc., and, at least for certain claims, whether the fiduciaries could have brought a claim 

for contribution sufficiently before American Airlines, Inc.’s bankruptcy such that they could 

have collected the monies.  Likewise, with respect to the fiduciary Defendants there would have 

been the issue of collectability and whether these claims were covered by a fiduciary insurance 

policy.  Even though the Complaint pled claims of fiduciary breaches, the insurers likely would 

have asserted that these claims were excluded from insurance coverage for a host of reasons.    
                                                           

6 The Plan does, of course, have a claim for contribution against either the employer, American 
Airlines, Inc., for failing to make the proper contributions, or against the fiduciaries for failing to 
properly, timely, and prudently pursue a claim for contribution against American Airlines, Inc. (i.e., prior 
to bankruptcy).  The claim against American Airlines, Inc., however, would had to have been pursued in 
the bankruptcy court and thus could have been discharged in bankruptcy.   
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Without insurance, the individual fiduciaries (aside from State Street Bank) might not have had 

the resources to the pay any judgment.  As to State Street, there was significant risk as to whether 

State Street would be held liable.   

Accordingly, there were significant questions over which parties could be sued, as well as 

a risk over whether the Class could recover any damages from responsible parties.   

6. The Range of Reasonableness of the Settlement Fund in Light of the Best 
Possible Recovery and in Light of All the Attendant Risks of Litigation 

 
Plaintiff estimates that the Class Members collectively have potential losses that range 

from $1.107 million (under the alternate methodology the parties used in negotiation), to $3.233 

million without any interest from the dates contributions were made under Plaintiff’s preferred 

methodology, to $5.10 million with 8 percent annual interest from the dates contributions were 

made under Plaintiff’s preferred methodology.  ECF 92-3, ¶¶ 23-24.  Based on the current 

market value of the stock that Defendants will pay into the Settlement Fund and a conservative 

estimate of any capital gains taxes that would be paid on the sale of that stock, Class Counsel 

estimate the current post-tax value of the Settlement is $6.2 million (including the $500,000 of 

cash that Defendants will pay under the Settlement Agreement).7   

The Settlement Fund, which has a minimum value of $5.1 million,8 will provide the 

Class Members with at least 100 percent their Recognized Claims, i.e., the amount of their 

estimated potential losses without pre-judgment interest under Plaintiff’s preferred damages 

                                                           
7 As of October 20, 2016, Class Counsel estimated the Share Settlement Amount’s value at 

$5.560 million based off of the then $40.63 share price.  ECF No. 93-2, ¶ 25. As of January 6, 2017, the 
Share Settlement Amount’s value exceeds $6.324 million at a $46.21 share price.  NASDAQ, American 
Airlines Group, Inc., http://www.nasdaq.com/symbol/aal (Jan. 6, 2017).   

8  Class Counsel estimate the minimum value of the Settlement Fund—assuming that the AAG 
stock does not fall below the $34 per share value negotiated as part of the Settlement—is approximately 
$5.1 million, based on the number of shares (136,861.08), a floor price of $34 per share of AAG stock, 
and any capital gains or taxes that may need to be paid on the AAG stock transferred to the Settlement 
Fund, and the $500,000 of cash paid.  ECF No. 93-2, ¶25. 
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methodology, even after attorneys’ fees and expenses, the service award, administrative costs, 

and any taxes are paid.  Also, it is likely that most Class Members will receive some pre-

judgment interest on their Recognized Claims, given the anticipated value of the Settlement.  

ECF No. 93-2, ¶¶ 23-25.  

As the likely post-tax value of the Settlement ($6.2 million) far exceeds the highest 

estimate of Class Members’ losses with 8 percent percent annual pre-judgment interest ($5.1 

million), and most Class Members will receive 100 percent of their Recognized Claims and some 

pre-judgment interest, the Class Members’ recovery is excellent, as well as fair, reasonable, and 

adequate.  Indeed, this recovery is outstanding, given the numerous risks Class Members faced 

on liability, the amount of damages, affirmative defenses, and the collectability of a judgment.   

As all of the relevant Grinnell factors support final approval, Plaintiff’s motion for final 

approval should be approved.  

II. THE PLAN OF ALLOCATION IS FAIR, REASONABLE                                                  
AND SHOULD BE APPROVED BY THE COURT 

“A plan for allocating settlement proceeds, like the settlement itself, should be approved 

if it is fair, reasonable and adequate.” Hill, 2015 WL 127728, at *11 (citing In re Tyco Int’l, Ltd. 

Multidistrict Litig., 535 F. Supp. 2d 249, 262 (D.N.H. 2007)).  Moreover, “[a] plan of allocation 

is fair and reasonable as long as it has a ‘reasonable, rational basis.’”  Id. (quoting In re IMAX 

Sec. Litig., 283 F.R.D. 178, 192 (S.D.N.Y. 2012)).  To be reasonable, a plan of allocation does 

not have to treat all Class Members the same, but “may allocate funds based on the extent of 

class members’ injuries and ‘consider the relative strength and values of different categories of 

claims.’”  Id. (quoting In re IMAX Sec. Litig., 283, F.R.D. at 192).  Experienced counsel’s view 

is given “great weight” on the reasonableness of a plan of allocation.  Id. (citing In re Giant 
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Interactive Grp., Inc. Sec. Litig., 279 F.R.D. 151, 163 (S.D.N.Y. 2011) (“[i]n determining 

whether a plan of allocation is fair, courts look primarily to the opinion of counsel.”)). 

The proposed Plan of Allocation satisfies these standards, as the Plan of Allocation would 

distribute the Settlement Fund to Class Members based on a methodology that takes into account 

each Class Member’s detailed personnel data, provides all Class Members with payments that 

equal at least 100 percent of their Recognized Claims, and prioritizes additional pre-judgment 

interest to claims that are not subject to a potential statute of limitations defense.    

 As described above, Class Counsel developed the Plan of Allocation that is based on the 

Potential Losses Methodology that Class Counsel developed in consultation with their damages 

expert.  The formula that the Plan of Allocation relies upon for calculating each Recognized 

Claim of the Class Members is the same damages methodology that Class Counsel would have 

advocated for in litigation had the case not settled.  ECF No. 81-1 (Potential Losses 

Methodology); ECF No. 81-2 (Plan of Allocation).  Under these circumstances, the plan is 

reasonable.  See Hill, 2015 WL 127728, at *11. 

For each period of Long-Term Military Leave (a calendar month or more), the 

methodology compares (1) the amount of USERRA pension contributions that Class Counsel 

believe the Defendants were required to make under USERRA and the terms of the Plan, with 

(2) the amount of USERRA pension contributions that were made by American Airlines, Inc. 

during that period.  To calculate the amount of the contributions that should have been made, the 

methodology determines each pilot’s monthly compensation based on his or her average hours 

worked in the prior 12 month period before military leave multiplied by the monthly collectively 

bargained hourly wage rate the pilot would have earned during the period of leave depending on 

the pilot’s seniority, seat (Captain or First Officer), and type of plane he or she flies.  ECF No. 
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81-1, ¶ I.D-E.  Likewise, the methodology for determining the losses during periods of Short-

Term Military Leave relies upon the personnel data of each Class Member to estimate the 

shortfall in pension contributions that each Class Member experienced during those periods of 

military leave.  Id. ¶ II.    

 While the Plan of Allocation provides up to 8 percent annual interest to the Later Claims 

before providing interest to the Earlier Claims, ECF No. 81-2, § 4(a)-(b), this distinction reflects 

the risk that Earlier Claims could be dismissed based on Defendants’ potential statute of 

limitations defense.  In devising a plan of allocation, it is “appropriate” that the plan “reflect[s] 

the comparative strengths and values of different categories of the claim.’”  In re Am. Bank Note 

Holographics, Inc., 127 F. Supp. 2d 418, 429 & n.5 (S.D.N.Y. 2001) (approving varying 

compensation for claims from different states based on factors that affect “the relative strengths 

of the claims asserted” by different classes); accord Hill, 2015 WL 127728, at *11.   

Finally, as with the Settlement, there are no objections to the Plan of Allocation, which 

weighs in favor of its final approval.  

CONCLUSION 

For the reasons stated above, final approval of the Settlement should be granted.    

Dated: January 9, 2017         Respectfully submitted, 
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